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New Albany Board of Zoning Appeals Agenda 

December 20, 2021  4:30pm 

Members of the public must attend the meeting in-person to participate and provide comment at New 
Albany Village Hall at 99 West Main Street. The meeting will be streamed for viewing purposes only via 

Zoom Webinar. There is no public participation via the Zoom Webinar. 

Join this meeting on your computer, tablet or smartphone.  
https://us02web.zoom.us/j/81637494484         

Or dial in using your phone: 646-558-8656  
Access Code: 816-3749-4484 

 
Information and directions for logging into this meeting can be found at www.newalbanyohio.org 

 
I. Call To Order 

 
II. Roll Call 

 
III. Action of Minutes:  November 22, 2021  

   
IV. Additions or Corrections to Agenda 

Swear in All Witnesses/Applicants/Staff whom plan to speak regarding an application on 
tonight’s agenda.  “Do you swear to tell the truth and nothing but the truth”. 

 

V.  Hearing of Visitors for Items Not on Tonight's Agenda 

 
VII. Cases:  

 

VAR-124-2021 Variance  

Variance to Harrison South L-GE zoning text section F(8) to eliminate the mounding and 
screening requirements adjacent to residentially owned properties along a portion of the 
Worthington Road frontage and the eastern boundary of a site generally located south of 
Worthington Road and west of Harrison Road (PIDs: 094-107463-00, 094-107064-00 and 094-
107514-00).   
Applicant: VTRE Development LLC c/o Pete Gray 

 

Motion of Acceptance of staff reports and related documents into the record for - 

VAR-124-2021. 

 

Motion of approval for application VAR-124-2021 based on the findings in the staff report with 

the conditions listed in the staff report, subject to staff approval.  

 

VAR-126-2021 Variance  

Variance to allow a playground and a fence to be located within a platted buffer area at 7365 
Milton Court (PID: 222-002043-00).   
Applicant: Oakland Design Associates c/o Lori Francisco Botkins 

 

 

https://us02web.zoom.us/j/81637494484
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Motion of Acceptance of staff reports and related documents into the record for - 

VAR-126-2021. 

 

Motion of approval for application VAR-126-2021 based on the findings in the staff report with 

the conditions listed in the staff report, subject to staff approval.  

 

 
VIII. Other Business 

 

IX. Poll members for comment 

 

X. Adjournment 
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New Albany Board of Zoning Appeals 

November 22, 2021 DRAFT Minutes 

 

New Albany Board of Zoning Appeals met in the Council Chamber of Village Hall, 99 W. Main Street 
and was called to order by Board of Zoning Appeals Chair, Mr. Gallagher, at 7:00 p.m. 
 
Those answering roll call: 

        Ms. Andrea Wiltrout     Absent 
 Mr. Everett Gallagher     Present 

Mr. Kirk Smith      Present  
 Ms. Kerri Mollard     Present 
 Mr. Shaun LaJeunesse     Present 

Ms. Marlene Brisk (Council Rep)   Present 
 
Staff members present: Steven Mayer, Development Services Coordinator; Chris Christian, Planner; 
and Josie Taylor, Clerk. 
 
Moved by Ms. Mollard to approve the October 25, 2021 meeting minutes, seconded by Mr. LaJeunesse. 
Upon roll call: Ms. Mollard, yea; Mr. LaJeunesse, yea; Mr. Smith, yea; Mr. Gallagher, yea. Yea, 4; 
Nay, 0; Abstain, 0. Motion carried by a 4-0 vote. 
 
Mr. Gallagher asked if there were any additions or corrections to the Agenda. 
 
Mr. Christian stated none from staff. 
 
Mr. Gallagher swore Mr. Thomas Marano and Mr. Brian Quackenbush to tell the truth and nothing but 
the truth. 
 
Mr. Gallagher asked if anyone wanted to discuss items not on tonight's Agenda. (No response). 
 
Variances to allow an accessory structure to be 2,040 sq. ft. in size where code allows a maximum 

of 1,600, to allow an accessory structure to be 30 feet tall where code allows a maximum height of 

25 feet, to allow gravel to be used as a driveway material and to eliminate the pool fencing 

requirements at 1 Balfour Green(PIDs: 222-004303 and 222-004304).   

Applicant: Marano Design Group, c/o Thomas Marano 
 
Mr. Christian presented the staff report. 
 
Mr. Gallagher asked if the applicant had comments to provide. 
 
Mr. Thomas Marano, Marano Design Group, stated he would be happy to answer any 
questions. 
 
Mr. LaJeunesse asked why the height was designed to be at thirty (30) feet. 
 
Mr. Marano stated the intent was to design the property to appear to be part of an estate and 
they needed to have a thirty (30) foot height to keep the proportions correct and meet the design 
goals. 
 
Ms. Mollard asked if the pool was already on the site. 
 
Mr. Marano stated no and the barn structure was not really there either. 
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Ms. Mollard asked what the existing gravel driveway was used for. 
 
Mr. Marano stated he believed it was an old use. 
 
Ms. Mollard asked if the drive to the primary residence was not gravel. 
 
Mr. Marano stated the existing drive to the residence was chip and seal. 
 
Ms. Mollard stated thank you. 
 
Mr. LaJeunesse asked staff if there were other homes with gravel driveways in the Farms. 
 
Mr. Mayer stated there were homes in the Farms that had either the chip and seal or some type 
of gravel driveway. Mr. Mayer stated he believed one had a variance and some predated Code. 
 
Mr. LaJeunesse asked what the chip material was. 
 
Mr. Mayer stated chip and seal. 
 
Mr. Marano stated it was an asphalt base with gravel on it that beaome an impervious surface. 
 
Mr. Smith asked if there would be a pool cover. 
 
Mr. Marano stated yes, it would be an automatic cover. 
 
Ms. Mollard asked staff if this would be the same cover the Board of Zoning Appeals 
(hereafter, "BZA") had approved last year. 
 
Mr. Christian stated it was ASTM certified which was similar to those used in prior variances. 
 
Mr. Marano stated it was an ASTM certified cover. 
 
Mr. Gallagher asked if there would be any issues with emergency service vehicles, such as fire 
trucks, using the gravel drive. 
 
Mr. Mayer stated the second driveway would add an access point for emergency vehicles and 
he did not see it negatively impacting City services to the parcel. 
 
Ms. Mollard asked if it was a secondary access, could one get to the accessory structures from 
another route. 
 
Mr. Marano stated no. 
 
Ms. Mollard stated if there were a need for emergency services then the squad would need to 
use the gravel driveway. 
 
Mr. Gallagher asked if those vehicles would be slowed down, did they drive on that kind of 
driveway. 
 
Ms. Brisk asked if the gravel driveway did not go all the way to the accessory structure. 
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Mr. Marano stated correct, it stopped short and went to a parking area. Mr. Marano stated the 
pool was probably equidistant from the parking area and the house. Mr. Marano stated 
emergency services could go to the main house and just walk back. 
 
Mr. Mayer stated the zoning code did not have any access requirements but building inspectors  
would check if there were any requirements for access in the building code. 
 
Ms. Mollard stated that given the acreage it was quite a distance to get to the pool. 
 
Mr. Mayer stated he did not know if the residential code had requirements for distances, but he 
would check that to be sure it was within code. 
 
Mr. Gallagher asked if that could be made into a condition of approval. 
 
Mr. Mayer stated yes. 
 
Ms. Mollard asked what improvements would be made to the original gravel driveway. 
 
Mr. Christian stated it would be resurfaced and made to look better. 
 
Mr. Marano stated they planned to top coat it with another layer of gravel to spruce it up and 
noted it was really in good shape. 
 
Mr. Gallagher asked how the annual inspections of pool covers had been going. 
 
Mr. Mayer stated there was an initial inspection upon the approval of a variance and installation 
and after that homeowners were to annually certify their own pool covers and make sure they 
were serviced. Mr. Mayer stated that if there was a complaint or issue reported then staff could 
review service letters at that time. 
 
Mr. Gallagher stated they had previously discussed the need to have staff follow up with 
homeowners because complaints arrived too late after the fact.  
 
Mr. LaJeunesse stated  it sounded like there was not a process in place. 
 
Mr. Mayer stated there was no process in place now, but staff could work with the BZA 
regarding staff's following up with that. Mr. Mayer stated it was currently the homeowner's 
responsibility to ensure that was being met. 
 
Mr. Gallagher asked if a condition would be possible for that so homeowners would need to 
send in an annual certification letter and it would be a zoning violation if they did not. 
 
Mr. Mayer stated that if the BZA wanted to put that condition in staff could review the code 
and policies. Mr. Mayer stated they wanted to be sure it was done right. 
 
Ms. Mollard asked if neighbors, after being notified of this application, had expressed concerns 
about the gravel driveway. 
 
Mr. Christian stated no. 
 
Mr. LaJeunesse asked how a pool would be certified. 
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Mr. Mayer stated the certification was usually provided through the servicing by a pool 
inspector or someone who co8ld service it on an annual basis. Mr. Mayer stated it was an 
inspection to make sure the cover was operating correctly.  
 
Mr. Gallagher stated the condition used a year ago required the owner to provide an annual 
certification that the cover was in good working order. Mr. Gallagher stated staff should go 
back to make sure that was taking place. 
 
Mr. Mayer stated they appreciated that reminder and stated they would go back to that as they 
were at about a year now. 
 
Mr. Gallagher stated yes. 
 
Mr. LaJeunesse asked how long it would take to combine the properties. 
 
Mr. Mayer stated it would be a two-step process and could take a couple of weeks once 
submitted to the county. 
 
Mr. LaJeunesse asked if the owners planned to do that. 
 
Mr. Marano stated yes, they had begun the process. 
 
Mr. Gallagher asked if they needed to approve all variances separately or could they approve 
them all at once. 
 
Mr. Mayer stated it was at the BZA's discretion.  
 

Moved by Mr. Smith to accept the staff report for VAR-112-2021 into the record, seconded by Ms. 
Mollard. Upon roll call vote: Mr. Smith, yea; Ms. Mollard, yea; Mr. LaJeunesse, yea; Mr. Gallagher, 
yea. Yea, 4; Nay, 0; Abstain, 0. Motion carried by a 4-0 vote. 
 
Moved by Mr. LaJeunesse to approve variance VAR-112-2021 with the following conditions: 
1. The two properties must be combined as part of the permitting process; 
2. The automatic pool cover is installed and certified annually by the homeowner.  
seconded by Mr. Smith. Upon roll call vote: Mr. LaJeunesse, yea; Mr. Smith, yea; Ms. Mollard, yea; 
Mr. Gallagher, yea. Yea, 4; Nay, 0; Abstain, 0. Motion carried by a 4-0 vote. 
 
Other Business 

 
Mr. Christian noted there would be cases for a BZA meeting in December  2021 and asked if 
BZA members would be available for such meetings on December 29th or December 22nd. 
 
Mr. Gallagher asked if the date could be moved to December 20th and be held earlier in the 
day. 
 
Mr. Mayer stated they would check on the timing and if not perhaps the first full week of 
January 2022. 
 

Mr. Gallagher polled members for comment. (No response.) 
 
Mr. Gallagher adjourned the meeting. 
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Meeting adjourned at 7:33 p.m.  
 
Submitted by Josie Taylor.  
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APPENDIX  

 

 

 
 

 

Board of Zoning Appeals Staff Report 

November 22, 2021 Meeting 

 
 

1 BALFOUR GREEN 

VARIANCES 

 
 
LOCATION:  1 Balfour Green (PIDs: 222-004303 and 222-004304) 
APPLICANT:   Marano Design Group, c/o Thomas Marano 
REQUEST: (A) Variance to C.O. 1165.04(a)(1) to allow an accessory structure to be 2,040 

square feet in size where city code allows a maximum of 1,600 square feet.  
  (B) Variance to C.O. 1165.04(a)(3) to allow a detached accessory structure to 

be 30 feet tall where code allows a maximum height of 25 feet. 
  (C) Variance to the New Albany Design Guidelines and Requirements Section 

V(I.A.1) to allow gravel to be used as a driveway material. 
  (D) Variance to C.O. 1173.02(e) to eliminate the pool fence requirement.  
ZONING:   R-1 
STRATEGIC PLAN:  Residential  
APPLICATION: VAR-112-2021 
 
Review based on: Application materials received on October 22, 2021.  
Staff report prepared by Chris Christian, Planner. 
 
I. REQUEST AND BACKGROUND  
The applicant requests the following variance related to the addition of an accessory structure and a 
pool at 1 Balfour Green in the New Albany Farms subdivision.  
 
(A) Variance to C.O. 1165.04(a)(1) to allow an accessory structure to be 2,040 square feet in size 
where city code allows a maximum of 1,600 square feet.  
(B) Variance to C.O. 1165.04(a)(3) to allow a detached accessory structure to be 30 feet tall where 
code allows a maximum height of 25 feet. 
(C) Variance to the New Albany Design Guidelines and Requirements Section V(I.A.1) to allow 
gravel to be used as a driveway material. 
(D) Variance to C.O. 1173.02(e) to eliminate the pool fence requirement.  
 
II. SITE DESCRIPTION & USE 
This 14.32+/- acre site is currently made up of two properties which will be combined into one as part 
of the permitting process. The site is located in the New Albany Farms subdivision, west of Kitzmiller 
Road and north of Morse Road. It is zoned R-1 and contains a single-family home.  The surrounding 
properties are residentially zoned and used.  
 
III. ASSESSMENT 

The application complies with application submittal requirements in C.O. 1113.03, and is considered 
complete. The property owners within 200 feet of the property in question have been notified. 
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Criteria 

The standard for granting of an area variance is set forth in the case of Duncan v. Village of 
Middlefield, 23 Ohio St.3d 83 (1986). The Board must examine the following factors when deciding 
whether to grant a landowner an area variance: 
 
All of the factors should be considered and no single factor is dispositive.  The key to whether an area 
variance should be granted to a property owner under the “practical difficulties” standard is whether the 
area zoning requirement, as applied to the property owner in question, is reasonable and practical. 
 

1. Whether the property will yield a reasonable return or whether there can be a beneficial use of 
the property without the variance. 

2. Whether the variance is substantial. 
3. Whether the essential character of the neighborhood would be substantially altered or 

adjoining properties suffer a “substantial detriment.” 
4. Whether the variance would adversely affect the delivery of government services. 
5. Whether the property owner purchased the property with knowledge of the zoning restriction. 
6. Whether the problem can be solved by some manner other than the granting of a variance. 
7. Whether the variance preserves the “spirit and intent” of the zoning requirement and whether 

“substantial justice” would be done by granting the variance. 
 
Plus, the following criteria as established in the zoning code (Section 1113.06):  
 

8. That special conditions and circumstances exist which are peculiar to the land or structure 
involved and which are not applicable to other lands or structures in the same zoning district. 

9. That a literal interpretation of the provisions of the Zoning Ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same zoning district under the 
terms of the Zoning Ordinance. 

10. That the special conditions and circumstances do not result from the action of the applicant.  
11. That granting the variance requested will not confer on the applicant any special privilege that 

is denied by the Zoning Ordinance to other lands or structures in the same zoning district. 
12. That granting the variance will not adversely affect the health and safety of persons residing or 

working in the vicinity of the proposed development, be materially detrimental to the public 
welfare, or injurious to private property or public improvements in the vicinity. 

III. EVALUATION 

(A) Variance to C.O. 1165.04(a)(1) to allow an accessory structure to be 2,040 square feet in size 

where city code allows a maximum of 1,600 square feet.  

The following should be considered in the Board’s decision: 
1. The applicant proposes to construct a 2,040 square foot accessory structure near the center of 

the property. C.O. 1165.04(a)(1) states that the maximum permitted area for a detached 
structure on a greater than 2 acres is 1,600 square feet therefore, a variance is required.  

2. The site is currently made up of two properties that will be combined into one as part of the 
permitting process for this structure with a total lot size of 14.32+/- acres. Staff recommends a 
condition of approval that the two lots are combined.  

3. The variance request meets the spirit and intent of the requirement which is to ensure that 
detached structures are properly scaled in relation to the size of the lot. The code requirement 
sets maximum area requirements for all lots with the understanding that there would be 
instances, such as this one, where a variance would be required for larger lots with more 
development space.  

o 95% of the lots within New Albany are two acres or less and only 5% are greater than 2 
acres.  
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o The current code allows for an additional 400 square feet of space for every acre, 
starting at a maximum of 800 for lots less than 1 acre.  

o Once the two existing lots are combined, the property will be 14.32+/- acres in size, 
making it one of the largest residential lots in the city. The accessory structure appears 
to be appropriately scaled considering the size of the lot.  

4. The variance does not appear to be substantial. While the structure is larger than what is 
permitted by code, the structure takes up less than 0.32% of the total lot area.  

5. It does not appear the essential character of the neighborhood would be substantially altered or 
adjoining properties would suffer a “substantial detriment.” The property is located adjacent to 
the New Albany Farms subdivision which is made up of the largest residentially used lots and 
primary dwellings in New Albany therefore this structure will not alter the character of the 
neighborhood.  

6. It appears that the variance will not adversely affect the delivery of government services, the 
health and safety of persons residing or working in the vicinity of the proposed development, 
be materially detrimental to the public welfare, or injurious to private property or public 
improvements in the vicinity.  

 
(B) Variance to C.O. 1165.04(a)(3) to allow a detached accessory structure to be 30 feet tall where 

code allows a maximum height of 25 feet.  

The following should be considered in the Board’s decision: 
1. C.O. 1165.04(a)(3) states that detached accessory structures are permitted to be no taller than 

the primary structure on a lot and not exceed 25 feet in height. The proposed accessory 
structure will be 30 feet tall therefore, a variance is required.  

2. The variance request meets the spirit and intent of the requirement which is to ensure that 
detached structures are appropriately scaled in relation to the primary structure on the site. 
While the applicant proposes to exceed the 25-foot height limitation, it is shorter than the 45.5-
foot-tall primary structure on the property. This ensures that the proposed accessory structure 
will be secondary in comparison to the primary home, accomplishing the spirit and intent of the 
requirement.   

3. The variance does not appear to be substantial. The applicant states that the accessory structure 
is designed as a barn. The city architect states that historically, barns are larger and taller 
structures used to store larger vehicles and equipment. The variance appears to be appropriate 
given the barn is designed with a historic size and shape and the appearance it has been 
renovated over time.  

4. It does not appear the essential character of the neighborhood would be substantially altered or 
adjoining properties would suffer a “substantial detriment” if the variance is granted. The 
property is located in the New Albany Farms subdivision which is made up of the largest 
residential lots and structures in New Albany therefore this larger, taller structure will not alter 
this established character.  

5. It appears that the variance will not adversely affect the delivery of government services, the 
health and safety of persons residing or working in the vicinity of the proposed development, 
be materially detrimental to the public welfare, or injurious to private property or public 
improvements in the vicinity.  

 
(C) Variance to the New Albany Design Guidelines and Requirements Section V(I.A.1) to allow 

gravel to be used as a driveway material. 

The following should be considered in the Board’s decision: 
1. New Albany DGR Section 5 (I.A.1) states that asphalt, brick, stone, or simulated stone 

driveway pavers are appropriate surfaces for driveways and parking areas. The site is currently 
served by two driveways, one drive that leads to the primary home on the property and a 
secondary gravel drive that leads to the center of the site. The existing gravel drive is 915-foot-
long and the applicant is seeking a variance to allow it to remain gravel and extend it 525 feet 
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further into the property to lead to a gravel parking lot that will serve the proposed accessory 
structure.  

2. The variance does not appear to be substantial. A large portion of the gravel driveway exists 
today and is used as a secondary driveway for the property that does not serve the primary 
structure. Additionally, the same request has been approved by the Architectural Review Board 
at 3915 Reynoldsburg New Albany Road (ARB-72-2015). In their approval, the ARB stated 
that the use of the material was appropriate as the property was along a rural roadway, it was an 
existing condition and it matched the rural/agrarian character of the area. The proposed 
variance appears to have the same circumstances. The property is located on a private road and 
the general character of the New Albany Farms subdivision is rural due to the large size of the 
lots, therefore, the use of gravel appears appropriate in this case.  

3. It does not appear the essential character of the neighborhood would be substantially altered or 
adjoining properties would suffer a “substantial detriment” if the variance is granted. The 
property is located in the New Albany Farms subdivision which is made up of private roads 
that are not accessible to the general public and this secondary driveway does not serve the 
primary home on the property. For these reasons, granting the variance is not precedent setting 
for future, similar cases.  

4. It appears that the variance will not adversely affect the delivery of government services, the 
health and safety of persons residing or working in the vicinity of the proposed development, 
be materially detrimental to the public welfare, or injurious to private property or public 
improvements in the vicinity.  

 
(D) Variance to C.O. 1173.02(e) to eliminate the pool fence requirement.  

The following should be considered in the Board’s decision: 
 
Site Specific Considerations: 

• Codified Ordinance Section 1173.02(e) requires that any private swimming pool, or the 
property on which the pool is located, shall be enclosed by a wall or fence constructed so as to 
prevent uncontrolled access. Such wall or fence shall be of such design and construction as to 
effectively prevent a child from crawling or otherwise passing through or under such fence or 
barrier. Such wall or fence shall not be less than forty-eight (48) inches in height, maintained in 
good condition by the property owner, and affixed with an operable gate and lock. 

• The city’s pool and fence code does not prescribe any particular style or type of fence other 
than saying such design and construction is to effectively prevent a child from crawling or 
otherwise passing through or under such fence or barrier.  

• The pool is located near the center of the property, adjacent to the proposed accessory structure.  
• There is an existing 4 rail horse fence along the parcel frontage of Balfour Green, Kitzmiller 

Road and Morse Road. The height and design of horse fence is not designed to prevent 
uncontrolled access. There is substantial landscaping throughout the entire site and a large pond 
in the eastern portion of the site.  

• This parcel is one of the largest in the entire city at 14.32+/- acres resulting in the pool being 
located greater distances from other residential properties and public roads. The pool is 
approximately 355 feet from Kitzmiller Road, 399 feet from Balfour Green, 490 feet from 
Morse Road and 330 feet from the western property line. Additionally, the property is located 
in the New Albany Farms subdivision which is a gated community that the general public does 
not have access to. All of these factors contribute to limiting the ability to gain access to the 
pool.  

• The applicant proposes to use an ASTM certified automatic pool safety cover. This is a similar 
pool cover the BZA approved for the same variance request at 6, 10 and 14 New Albany Farms. 
Pool covers are recognized by some building codes as an appropriate method to secure a pool. 
However, the city has not adopted a code that allows the use of covers. The city’s private 
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swimming pool ordinance regulates the construction of private pools within the city and 
requires a 4-foot fence affixed with an operable gate and lock.  

• It does not appear the essential character of the neighborhood would be substantially altered or 
adjoining properties would suffer a “substantial detriment”. The pool is adequately screened 
and substantially setback from public rights-of-way.  

 
History: 

There have been several similar applications heard by either the Board of Zoning Appeals or the 
Planning Commission since 2007.   

1. The BZA denied a variance to allow a pool cover for a residence on 15.6 acres in Illmington in 
2007. The BZA cited safety and liability concerns as reasons for denying the variance request.  

2. The BZA denied a variance to allow a pool cover in 2010 for a home on a 0.5 acre parcel in 
Fenway. The BZA cited safety and liability concerns as reasons for denying the variance 
request.   

3. The BZA approved a variance to allow a pool cover in-lieu of a fence on May 28, 2014 for 14 
New Albany Farms Road. The BZA stated the size of the property (19.9 acres), proximity to 
other parcels and limited access due to private streets creates special conditions and 
circumstances which are peculiar to the land that results in a general isolation from neighbors. 
The parcel at 14 New Albany Farms is one of the largest in the gated Farms subdivision 
resulting in the pool being located a much greater distance from the parcel lines and roads. For 
this reason, the BZA approved the variance while stating some homes may be too close to each 
other for a pool cover.  

4. The BZA approved a variance to allow a pool cover in-lieu of a fence on September 22, 2014 
for 6 New Albany Farms Road.  The BZA stated this lot having heavy woods on three sides of 
the property results in a general isolation from neighbors and being within the Farms 
community which is gated and has private streets creates special conditions and circumstances 
which are peculiar to the land. 

5. The PC approved a variance to allow a pool cover in-lieu of a fence that meets code 
requirements on April 18, 2016 for 6958 Lambton Park Road. Members voting in favor of the 
variance noted that with conditions of approval the variance preserves the spirit and intent of 
the zoning ordinance, appears to have limited access due to the private golf course, substantial 
screening, horse fence, the property’s size and lack of neighbors create special circumstances, 
and having an annually certified pool cover. Members voting against the variance noted this is 
because there is not a condition requiring code compliant fencing along Johnstown Road and 
lack of evidence that pool covers have the same safety record as fences, and this is substantial 
because it affects the health and safety in the community. The conditions of approval are: 
▪ An automatic safety pool cover is installed that is ASTM compliant as and if amended. 
▪ The pool area is fully enclosed by a house, fence, or wall.  
▪ The existing 54” and 44” horse fence counts towards the enclosure of the pool. 
▪ The new fence installed must meet the new proposed pool code requirements that the 

Planning Commission recommended approval of on April 18th.  
▪ The pool cover is certified annually by the homeowner.  

6. The BZA approved a variance to allow a pool cover in-lieu of a fence on November 23, 2020 
for 10 New Albany Farms Road (VAR-84-2020). The BZA stated the size of the property (7.81 
acres), proximity to other parcels and limited access due to private streets creates special 
conditions and circumstances which are peculiar to the land that results in a general isolation 
from neighbors. The members who voted against the variance stated that they did not believe 
that the applicant demonstrated how the pool cover would provide the same safety as a fence 
and the fact that there is not an established process to verify that the pool covers are certified 
annually.  

Analysis 
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Through several pool barrier variance applications city staff, the Board of Zoning Appeals and Planning 
Commission have had to weigh the importance of many factors in coming to decisions on the 
applications. Some of the factors stated on the record are proximity of the property to other residences, 
public accessibility to the property and the effectiveness of a pool cover in providing safety. 
 
The other variances within the New Albany Farms subdivision were approved because the BZA 
determined the gated community with private streets, the large size of the properties and proximity to 
other parcels create special conditions and circumstances which are peculiar to the land that results in a 
general isolation from neighbors. All applications have included the installation of a powered automatic 
safety cover. 
 
This property contains many similarities with the homes at 6, 10 and 14 New Albany Farms in terms of 
limited proximity and access.  
 
The parcel is one of the largest in the city at 14.32+/- acres. The pool is centrally located behind the 
home and is substantially setback from all property lines which contribute to limiting access to the pool. 
Additionally, the property is located in a gated community which substantially limits access to the pool 
from the general public. There is substantial landscaping on the site, providing an adequate barrier to 
the pool from neighboring properties and areas outside of the gated community. It appears these are 
factors related to this parcel that help to prevent uncontrolled access and therefore not adversely affect 
the public safety of those residing or working in the vicinity similar to 6, 10 and 14 New Albany Farms.   
 
IV. RECOMMENDATION 

 
Staff is supportive of the variance requests for the proposed accessory structure. Even though the 
accessory structure is larger and taller than what is permitted by code, it is appropriately scaled in 
relation to the lot as it makes up less than 0.32% of the total lot area. Additionally, while it is taller than 
what is permitted by code it is still shorter than the primary home on the property which accomplishes 
the spirit and intent of the requirement. The use of gravel as a driveway material appears to be 
appropriate in this case due to the rural/agrarian character of the neighborhood, the fact that it is located 
on private street and that it is not the driveway for the primary home on the property.   
 
Staff is also supportive of the pool fence variance request. The property shares the same characteristics 
with 6, 10 and 14 New Albany Farms where the same variance was granted by the BZA in the past. The 
large size of the property in addition to being located in a gated community address proximity and 
access factors that have been important in other past variances since it creates special conditions and 
circumstances which are peculiar to the land that results in a general isolation from neighbors and 
public roads.  
 
V. ACTION 

Should the Board of Zoning Appeals find that the application has sufficient basis for approval, the 
following motion would be appropriate (conditions may be added):  
 
Move to approve application VAR-112-2021 with the following condition. 

 

3. The two properties must be combined as part of the permitting process. 
4. The automatic pool cover is installed and certified annually by the homeowner.  

 

Approximate Site Location:  
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Board of Zoning Appeals Staff Report 

December 20, 2021 Meeting 

 
 

BRS-3 (CUPERTINO) 

MOUNDING VARIANCE 

 
 
LOCATION:  South of Worthington Road, east of Ganton Parkway, and west of 

Harrison Road SW. (PIDs: 094-107436-00, 094-107064-00, 094-107370, 
094-107514-00). 

APPLICANT:   VTRE Development c/o Pete Gray  
REQUEST: Variance to Harrison South Zoning District text section F(8) to eliminate 

the mounding requirements adjacent to residential properties along a 
portion of the Worthington Road frontage and the eastern boundaries of 
the development site. 

ZONING:   L-GE (Limited General Employment), Harrison South Zoning District 
STRATEGIC PLAN:  Employment Center District 
APPLICATION: VAR-124-2021 
 
Review based on: Application materials received November 22, 2021.   
Staff report prepared by Chris Christian, Planner. 
 
I. REQUEST AND BACKGROUND  
The applicant requests a variance to the Harrison South Zoning District text section F(8) to 
eliminate the mounding requirements adjacent to residential properties along a portion of the 
Worthington Road frontage and the eastern boundaries of the development site as part of the 
construction of a new commercial building. 
 
II. SITE DESCRIPTION & USE 
The site is located on 32+/- acres in Licking County and includes four parcels on the south side of 
Worthington Road, east of Ganton Parkway and west of Harrison Road. The neighboring uses 
and zoning districts include L-GE to the west and south and unincorporated residentially zoned 
properties to the east and north. The site was previously comprised of two residential properties 
and ancillary buildings.   
 
This parcel is zoned L-GE, Limited General Employment. Permitted uses within this L-GE 
district includes manufacturing and production, warehouse and distribution, research and 
production, general office activities, personal service, retail product sales and services.  
   
III. ASSESSMENT 

The application complies with application submittal requirements in C.O. 1113.03, and is 
considered complete. The property owners within 200 feet of the property in question have been 
notified. 
 
Criteria 

The standard for granting of an area variance is set forth in the case of Duncan v. Village of 
Middlefield, 23 Ohio St.3d 83 (1986). The Board must examine the following factors when 
deciding whether to grant a landowner an area variance: 
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All of the factors should be considered and no single factor is dispositive.  The key to whether an 
area variance should be granted to a property owner under the “practical difficulties” standard is 
whether the area zoning requirement, as applied to the property owner in question, is reasonable 
and practical. 
 

1. Whether the property will yield a reasonable return or whether there can be a beneficial 
use of the property without the variance. 

2. Whether the variance is substantial. 
3. Whether the essential character of the neighborhood would be substantially altered or 

adjoining properties suffer a “substantial detriment.” 
4. Whether the variance would adversely affect the delivery of government services. 
5. Whether the property owner purchased the property with knowledge of the zoning 

restriction. 
6. Whether the problem can be solved by some manner other than the granting of a 

variance. 
7. Whether the variance preserves the “spirit and intent” of the zoning requirement and 

whether “substantial justice” would be done by granting the variance. 
 
Plus, the following criteria as established in the zoning code (Section 1113.06):  
 

8. That special conditions and circumstances exist which are peculiar to the land or 
structure involved and which are not applicable to other lands or structures in the same 
zoning district. 

9. That a literal interpretation of the provisions of the Zoning Ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same zoning district 
under the terms of the Zoning Ordinance. 

10. That the special conditions and circumstances do not result from the action of the 
applicant.  

11. That granting the variance requested will not confer on the applicant any special 
privilege that is denied by the Zoning Ordinance to other lands or structures in the same 
zoning district. 

12. That granting the variance will not adversely affect the health and safety of persons 
residing or working in the vicinity of the proposed development, be materially 
detrimental to the public welfare, or injurious to private property or public improvements 
in the vicinity. 

III. EVALUATION 

Variance to Harrison South Zoning District text section F(8) to eliminate the mounding 

landscaping requirements along Worthington Road and Harrison Road NW.  

The following should be considered in the Board’s decision: 
1. Harrison South zoning text section F(8) states that for perimeter boundaries within the 

zoning district that abut properties where residential uses are permitted, that are not 
owned by the developer, a minimum 6 foot tall mound is required to be installed along 
the property line. In addition to mounding, a landscape buffer is required to be installed 
on the mound that achieves 75% opacity screening and a total height of 10 feet within 5 
years of planting.  

2. The applicant is meeting or commits to meet the landscaping requirements and is 
requesting a variance to only the mounding. As part of the construction of a new 
commercial building, the applicant requests a variance to the mounding requirements 
where they are required along a portion of the Worthington Road frontage and along the 
eastern boundary of the development site. Exhibit A demonstrates where the applicant 
requests a variance.  

3. In their justification statement, the applicant states that they are seeking the variance 
along Worthington Road due to the significant grade change along this frontage. The 
proposed parking lot and building pad will sit approximately 6-8 feet below the centerline 
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elevation of the road once constructed. The applicant states that they intend to use this 
grade change in lieu of mounding and install trees within the setback area to provide 
screening for residentially zoned properties along this frontage.  

4. Additionally, there is a stream, with a corresponding 100-year flood plain, in the 
northeastern area of the site. The applicant seeks a variance to providing the screening 
requirements in this area due to this site constraint and will utilize this area to provide a 
greater setback from adjacent residential uses in addition to new and existing trees to 
provide screening.  

5. The city landscape architect has reviewed the proposed landscape plan for the project 
provided comments, see Exhibit B. Staff recommends a condition of approval that the 
city landscape architect comments be met. The city landscape architect recommends that 
additional plantings be added along both the Worthington Road frontage and the eastern 
boundary of the site in order to achieve 75% opacity and reach a total planting height of 
10 feet within five years of planting. These plantings will be installed in addition to street 
trees.  

6. It appears that there are special conditions and circumstances peculiar to the land that 
justify the variance request. There is a significant grade change from the centerline 
elevation of Worthington Road to the finished elevation of the parking lot and building 
pad. The parking and building sit 6-8 feet lower than the road. putting a constraint on the 
buildable area of the site and thereby limits the applicant’s ability to install 6-foot-tall 
mounding in this area. There is also a stream, with a corresponding 100-year flood plain, 
that runs along the northeastern property area of the site which also limits the buildable 
area of the site and where the applicant is able to install a 6-foot-tall mound. These 
special conditions and circumstances do not appear to be a result of any action of the 
applicant.  

7. It appears that the spirit and intent of the zoning text requirement will still be met if the 
variance is granted which is to provide visual separation between this commercially 
zoned property and adjacent residential properties. Factors contributing to providing 
visual separation/screening from adjacent residentially zoned properties are:  

o The 75% opacity screening will be provided along all boundaries where 
residences are located both of these site boundaries.  

o The parking lot and building pad is 6-8feet below Worthington Road and the 
building across the street which provides a similar level of visual screening along 
this frontage as would a new mound.  

o The applicant is preserving the stream corridor area and existing trees along the 
eastern side of the site. Additional landscaping is proposed to be added to ensure 
there is 75% opacity screening throughout the entire parcel boundary.  

o There are large setbacks (330-390 feet) from adjacent residential uses to the east.  
8. Granting the variance will not adversely affect the health and safety of persons residing 

or working in the vicinity of the proposed development, be materially detrimental to the 
public welfare, or injurious to private property or public improvements in the vicinity. 

 
IV. RECOMMENDATION 
Staff recommends approval of the variance application should the Board of Zoning Appeals finds 
that the application has sufficient basis for approval. The intent of the screening requirements 
found in the zoning text is to provide visual separation/screening between commercial and 
residential properties. The significant change in grade along the Worthington Road frontage and 
the stream corridor and corresponding floodway along the eastern portion of the site limit the 
applicant’s ability to provide screening as originally contemplated in the zoning text. With these 
unique site constraints in mind and the city landscape architect conditions of approval, the 
applicant is able to provide an alternative screening plan that meets the spirit and intent of the 
zoning requirements.  
 
V. ACTION 

Should the Board of Zoning Appeals find that the application has sufficient basis for approval, the 
following motion would be appropriate (conditions may be added):  
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Move to approve application VAR-124-2021 with the following condition of approval 

(conditions of approval may be added). 

1. The city landscape architect comments must be addressed.  
 

Approximate Site Location:  

 
Source: Google Earth 



VAR-124-2021
Exhibit A

Development Site

Mounding & Screening Req.



Development Review
project name
prepared for
date
date received

BRS Cupertino Site  
City of New Albany
December 9, 2021
December 7, 2021 

Planting Plan Comments 
1. Street trees along Worthington Rd. should be planted in random massings of deciduous shade trees to reflect the

rural character of existing road. Include a minimum of 3 different species. See diagram.
2. The proposed trees on the southern edge of the leisure trail should include some evergreens to assist with screening

from the residents on the north side of Worthington Road. Please replace 25% of the proposed trees with evergreen
tree species. See diagram.

3. Though the existing trees play an important role for screening from adjacent properties, it is not enough to meet the
required 75% opacity within 5 years. There are significant holes within the existing tree stands, leaving the interior of
the site exposed to the right-of-way patrons. Plant additional deciduous and evergreen trees in specific locations to
fill the gaps to ensure screening will reach 75% opacity within 5 years. See diagram.

Site Plan Comments 
4. The city is concerned the future road extension from the southern parking lot and truck parking. The turn radii and

the pavement width seem too wide. Submit plans for final future road alignment for approval. See diagram.

*NOTES:
The provided diagram is for clarification and design intent purposes only.  The diagram should be used to help 
illustrate the above comments.  It is the responsibility of the design consultants to incorporate the above comments 
as it relates to the site and to adhere to all City requirements and subsequent code.  The diagram may not be to 
scale.

EXHIBIT B



Development Review
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BRS Cupertino Site  
City of New Albany
December 9, 2021
December 7, 2021 
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BRS-3 Variance Request         November 19, 2021 

 

 
The Harrison South Zoning District text section F(8) states that a minimum 6 foot high mound must be installed in 
addition to a landscape buffer on it that provides 75% opacity screening and a total height of 10 feet above ground level 
must be provided along residential property lines that abut this site. The text further states that if two properties have an 
intervening public street right-of-way between them, they shall be considered abutting. There are residential properties 
along the eastern perimeter boundary of the site and across Worthington Road where these requirements apply. 
 
The applicant is requesting a variance to utilize existing preserved trees, grade change and a greater setback distance to 
buffer the adjacent residential properties from the proposed project.  
 
North Property Line - Worthington Road Frontage 
Due to the existing and proposed grade of the site, a 6’ mound along Worthington Road is not feasible. The proposed 
parking lot and building finished floor elevation sit approximately 6 to 8 feet below the centerline elevation of 
Worthington Road. The applicant proposes to utilize this grade differential, in lieu of mounding, combined with the 
proposed 4-rail horse fence and frontage tree plantings as the residential buffer. 
 
East Property Line 
There is an existing stream corridor with significant existing trees in the northeast corner of the site. To preserve this 
stream corridor, the applicant has designed the site with approximately 330 feet to 390 feet of buffer between the 
pavement and the east property line. The applicant proposes to utilize the increased distance from to the eastern 
boundary and 70 existing trees as the residential buffer for the northern portion of the east property line. The existing 
trees used for screening are alive at the time of this application and are rated fair to good quality. For the southern 
portion of the property line, the applicant proposes to utilize the increased distance from to the eastern boundary, along 
with proposed evergreen and deciduous trees as the residential buffer for the southern portion of the east property 
line. 
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Board of Zoning Appeals Staff Report 

December 20, 2021 Meeting 

 
 

7365 MILTON COURT 

BUFFER ZONE VARIANCE 

 
 
LOCATION:  7365 Milton Court (PID: 222-002043).  
APPLICANT:   Oakland Design Associates c/o Lori Francisco Botkins 
REQUEST: (A) Variance to allow a playground and a fence to be located within a 

platted buffer area.  
ZONING:   R-2 
STRATEGIC PLAN:  Residential  
APPLICATION: VAR-126-2021 
 
Review based on: Application materials received November 22, 2021.   
Staff report prepared by Chris Christian, Planner. 
 
I. REQUEST AND BACKGROUND  
The applicant requests a variance to allow a fence and a playground to be located within a 
platted buffer zone where no work is permitted to occur that would alter the natural state of the 
area.  
 
II. SITE DESCRIPTION & USE 
The .52-acre property is located within section 15 of the New Albany Country Club community, 
contains a single-family residential home and is surrounded by residentially zoned and used 
properties.  
 
In response to a code complaint, staff investigated and found that the buffer zone on the property 
had been altered It appears that trees and undergrowth were removed and replaced with turf grass. 
The city zoning officer and forester have approved a restoration plan with the property owner to 
restore the trees and undergrowth for the area that was altered by the current property owner. 
 
III. ASSESSMENT 

The application complies with application submittal requirements in C.O. 1113.03, and is 
considered complete. The property owners within 200 feet of the property in question have been 
notified. 
 
Criteria 

The standard for granting of an area variance is set forth in the case of Duncan v. Village of 
Middlefield, 23 Ohio St.3d 83 (1986). The Board must examine the following factors when 
deciding whether to grant a landowner an area variance: 
 
All of the factors should be considered and no single factor is dispositive.  The key to whether an 
area variance should be granted to a property owner under the “practical difficulties” standard is 
whether the area zoning requirement, as applied to the property owner in question, is reasonable 
and practical. 
 

1. Whether the property will yield a reasonable return or whether there can be a beneficial 
use of the property without the variance. 
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2. Whether the variance is substantial. 
3. Whether the essential character of the neighborhood would be substantially altered or 

adjoining properties suffer a “substantial detriment.” 
4. Whether the variance would adversely affect the delivery of government services. 
5. Whether the property owner purchased the property with knowledge of the zoning 

restriction. 
6. Whether the problem can be solved by some manner other than the granting of a 

variance. 
7. Whether the variance preserves the “spirit and intent” of the zoning requirement and 

whether “substantial justice” would be done by granting the variance. 
 
Plus, the following criteria as established in the zoning code (Section 1113.06):  
 

8. That special conditions and circumstances exist which are peculiar to the land or 
structure involved and which are not applicable to other lands or structures in the same 
zoning district. 

9. That a literal interpretation of the provisions of the Zoning Ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same zoning district 
under the terms of the Zoning Ordinance. 

10. That the special conditions and circumstances do not result from the action of the 
applicant.  

11. That granting the variance requested will not confer on the applicant any special 
privilege that is denied by the Zoning Ordinance to other lands or structures in the same 
zoning district. 

12. That granting the variance will not adversely affect the health and safety of persons 
residing or working in the vicinity of the proposed development, be materially 
detrimental to the public welfare, or injurious to private property or public improvements 
in the vicinity. 

III. EVALUATION 

(A) Variance to allow a playground and a fence to be located within a platted buffer area.  

The following should be considered in the Board’s decision: 
1. As part of the construction of a new pool, the applicant proposes to install a new fence 

within a platted buffer area. Additionally, the applicant proposes to allow an existing 
playground to remain in the same buffer area.  

2. There is a platted buffer area that extends 30 feet into the property beginning at the rear 
lot line. The playground will sit approximately 13+/- feet from the rear property line and 
the fence will be located approximately 5+/- feet away.  

3. The plat states that no structure or building shall be located in a buffer zone nor shall any 
work be performed within the buffer zone that would alter the natural state of the zone. 
The plat does allow for maintenance within easements located within the buffer zone and 
the removal of dead and diseased trees and/or vegetation.  

4. There are special conditions and circumstances of this property that justify the variance 
request. The property is located on a cul-de-sac so the width of the front of the lot is 
smaller than a lot that is not located on a cul-de-sac. The width of the front of the 
property is 160+/- feet and widens to approximately 390 feet at the rear. Cul-de-sac lots 
are typically wider at the rear of the property to account for the bend in the road. This 
shape necessitates the home be built further from the street yard in order to provide 
adequate space to construct a home while meeting other setback requirements. This 
constraint, in addition to the 30-foot buffer zone in the rear yard creates unique 
conditions and circumstances with smaller rear yards that limit where fences and 
playgrounds are able to be located on this property. Homes that are located on rectangular 
shaped lots, do not have these same design challenges which allows for the home to be 
located closer to the street, thereby creating larger rear yards for recreational amenities 
that can meet the setback requirement. 
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5. It does not appear that the spirit and intent of the requirement will be met if the variance 
is approved. The intent of the buffer is to allow that area to remain in its natural state and 
be undisturbed. While not required by city code, this buffer zone provides screening for 
adjacent properties in the vicinity and preserves existing natural features of the site. 
While the applicant is encroaching into this buffer zone, they are remediating landscape 
that they previously removed to reestablish the screening for adjacent property owners.  

6. Approving the variance request is substantial and may be precedent setting for future, 
similar variance applications. While the fence and playground are minimally invasive 
improvements, locating them in this buffer zone will alter the natural state of the area.  

7. It does appear that the issue can be solved in another manner other than granting the 
variance request. The fence could be relocated to be directly adjacent to the proposed 
pool on the site. However, the property owners desire to fence in the easement area to 
create a space for their young children to play. Additionally, it appears that there is 
sufficient space on the site for the playground to be located outside of the buffer area in 
the backyard. For these reasons, it appears that there can also be a beneficial use of the 
property without the variance.  

8. Granting the variance will not adversely affect the health and safety of persons residing 
or working in the vicinity of the proposed development, be materially detrimental to the 
public welfare, or injurious to private property or public improvements in the vicinity. 

9. Granting the variance will not adversely affect the delivery of government services.  
 
IV. RECOMMENDATION 
Staff is not supportive of the variance request. There are conditions and circumstances that are 
unique to this property which reduce the amount of space in the rear yard to place improvements 
such as the playground and fence. However, the intent of this buffer zone area is for it be remain 
undisturbed in order preserve existing natural features that provide screening for adjacent 
properties. While the applicant only proposes to install a fence and a playground in this area, it 
appears that the request can be solved in another manner as there is sufficient room on the site to 
relocate these improvements outside of the buffer area. Approving this variance may set a 
precedent for future, similar cases.  
 
If the variance request is approved, staff recommends a condition of approval that all other areas 
within the buffer zone be undisturbed and allowed to grow and reestablish the zone as it has 
existed historically.  
 
V. ACTION 

Should the Board of Zoning Appeals find that the application has sufficient basis for approval, the 
following motion would be appropriate (conditions may be added):  
 
Move to approve application VAR-126-2021 (conditions of approval may be added). 

1. All other areas within the buffer zone must remain undisturbed and allowed to grow 
overtime to reestablish the zone as it has existed historically.  
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Approximate Site Location:  

 
Source: Google Earth 
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