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ORDINANCE 0-04-2018

AN ORDINANCE TO AMEND CHAPTER 181 OF THE CITY INCOME TAX CODE TO

ADOPT SECTIONS 718.80 THROUGH 718.95 OF THE OHIO REVISED CODE, AND
DECLARING AN EMERGENCY WAIVING Tl IE Tl IIRTY-DAY WAITING PERIOD ̂

WHEREAS, House Bill (H.B.) 49 of the 132nd General Assembly, the State's general appropriations bill for
the biennium, includes uncodified Section 803.100 purporting to require that municipalities, on or before
January 31, 2018, adopt certain municipal income tax provisions that are also adopted within H.B. 49 to
authorize State officials to collect and administer municipal net profits taxes; and

WHEREAS, Section 803.100 of H.B. 49 references and relies upon Section 718.04(A) of the Ohio Revised
Code, which purports to make municipal income taxing authority conditional upon a municipality's adoption
of code sections as dictated by the State; and

WHEREAS, on December 21,2017, Judge David Cain of the Franklin County Court of Common Pleas issued
an order in Franklin County Common Pleas Case Number 17CV10258 extending the deadline set by Section
803.100 of H.B. 49 to February 24,2018; and

WHEREAS, on February 12 and 13,2018, Judge Cain held a hearing on the motion for preliminary injunction
made by the coalition of municipalities challenging H.B. 49's municipal income tax provisions, and the Judge
stated his intention to issue a decision prior to February 24,2018; and

WHEREAS, although the municipal income tax provisions of H.B. 49 and Section 718.04(A) of the Ohio
Revised Code violate the Home Rule Amendment, the city nevertheless is compelled to adopt H.B. 49's
municipal income tax provisions on or before February 24,2018 to avoid any doubt or taxpayer challenge as
to its ability to impose a municipal income tax under the terms of Section 803.100 of H.B. 49 and Section
718.04(A) of the Ohio Revised Code; and

WHEREAS, the city is a party to ongoing litigation seeking a declaration that the H.B. 49 municipal income
tax provisions. Section 718.04(A) of the Ohio Revised Code, and other provisions of Ohio law that usurp the
powers of local self-govemment are unconstitutional and to enjoin all actions by state officials to implement
the H.B. 49 municipal income tax provisions; and

WHEREAS, the city, by enacting this ordinance, does not concede the legality of H.B. 49's municipal income
tax provisions, Section 718.04(A) of the Ohio Revised Code, or any other law that is subject to the suit in
which the city is participating, and reserves its right to continue prosecution of that lawsuit.

WHEREAS, this ordinance constitutes an emergency measure necessary for the immediate preservation of
the public, peace, health, safety and welfare of the city and for the further reason that this ordinance is required
to protect the city from coercive provisions of state law and to preserve the city's taxing authority.

NOW, THEREFORE, BE IT ORDAINED by Council for the City of New Albany, Counties of Franklin and
Licking, State of Ohio, that:
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Section 1. Chapter 181 of the city's Codified Ordinances, entitled "income Tax" is hereby amended to
read as set forth in Exhibit A. attached hereto and incorporated by reference herein for tax years starting on
or after January 1,2018.

Section 2. Council hereby expressly finds and determines that it does not concede the legality of H.B.
49's municipal income tax provisions; Section 803.100 of H.B. 49; Section 718.04(A) of the Ohio Revised
Code; or any other law that is the subject of the action pending in Case Number 2017 CV 10258 in the
Franklin County Court of Common Pleas, and that the city reserves its rights to continue its participation in
and prosecution of said litigation, and any other litigation challenging the state's authority to dictate municipal
tax collection and administration, and that adoption of this ordinance shall not prejudice the claims of the city
therein.

Section 3. It is hereby found and determined that all formal actions of this council concerning and
relating to the adoption of this legislation were adopted in an open meeting of council, and that all
deliberations of the council and/or any of its committees that resulted in such formal action were in meetings
open to the public, in compliance with all legal requirements, including Section 121 of the Ohio Revised Code.

Section 4. This ordinance is declared to be emergency legislation, (waiving the thirty (30) day waiting
period) necessary for the immediate preservation of the public peace, health, and safety, which shall be
effective upon paooagdrsuch emergency arising from the coercive provisions of law found in H.B. 49 and
Section 718.04(A) of the Ohio Revised Code and the need for the City to preserve its taxing authority in the
event that the H.B. 49 municipal income tax provisions and Section 718.04(A) of the Ohio Revised Code are
not declared to be unconstitutional.

Section 5. If any provision of the H.B 49 municipal income tax provisions is found unconstitutional, or
is stayed or enjoined as a result of the litigation referenced in Section 2 herein, that the corresponding
amendment adopted in Section 1 of this ordinance shall likewise be stayed.

Section 6. Pursuant to Article VI, Section 6.07(a) of the Charter of the City of New Albany, this
ordinance shall be in effect immediately upon passage. ̂

CERTIFIED AS ADOPTED this day of 2018.

Attest:

Sloan T. SpaWing' Jennifer H.
Mayor Clerk of Council

Approved as to form: ^

''SIh,
'Mitchell H. Banchefsky
Law Director
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Exhibit A-0-04-2018

181.30 Filing net profit taxes: election to be subiect to provisions of chapter.

(A) A taxpayer may elect to be subject to sections 181.30 to 181.45 of the Codified Ordinances in lieu of the
provisions set forth in the remainder of this chapter. Notwithstanding any other provision of this chapter, upon
the taxpayer's election, both of the following shall apply:

(1) The state tax commissioner shall serve as the sole administrator of the municipal net profit tax for which
the taxpayer as defined in 181.31 (0) of the Codified Ordinances is liable for the term of the election;

(2) The commissioner shall administer the tax pursuant to sections 718.80 to 718.95 of the Revised Code,
sections 181.30 to 181.45 of the Codified Ordinances, and any applicable provision of Chapter 5703. of the
Revised Code.

(B)

(1) A taxpayer shall make the initial election on or before the first day of the third month after the beginning
of the taxpayer's taxable year by notifying the tax commissioner and the City, on a form prescribed by the tax
commissioner.

(2)

(a) The election, once made by the taxpayer, applies to the taxable year in which the election is made and to
each subsequent taxable year until the taxpayer notifies the tax commissioner and the City of its termination
of the election.

(b) A notification of termination shall be made, on a form prescribed by the tax commissioner, on or before
the first day of the third month of any taxable year.

(c) Upon a timely and valid termination of the election, the taxpayer is no longer subject to sections 181.30
to 181.45 of the Codified Ordinances and is instead subject to the provisions set forth in the remainder of this
chapter.

(C) The tax commissioner shall enforce and administer sections 181.30 to 181.45 of the Codified Ordinances.
In addition to any other powers conferred upon the tax commissioner by law, the tax commissioner may:

(1) Prescribe all forms necessary to administer those sections;

(2) Adopt such rules as the tax commissioner finds necessary to carry out those sections;

(3) Appoint and employ such personnel as are necessary to carry out the duties imposed upon the tax
commissioner by those sections.
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{D)The tax commissioner shall not be considered a tax administrator, as that term is defined in
section 718.01 of the Revised Code and Section 181.03(44) of the City Codified Ordinances.

181.31 Definitions.

If a term used in sections 181.30 to 181.45 of the Codified Ordinances that is not otherwise defined in this

chapter is used in a comparable context in both the laws of the United States relating to federal income tax
and in Title LVII of the Revised Code and the use is not consistent, then the use of the term in the iaws of
the United States relating to federal income tax shall have control over the use of the term in Title LVII of the
Revised Code, unless the term is defined in Chapter 5703. of the Revised Code, in which case the definition
in that chapter shall control. Any reference in this chapter to the Internal Revenue Code includes other laws
of the United States related to federal income taxes, if a term is defined in both this section and section 181.03

of the Codified Ordinances, the definition in this section shail control for all uses of that term in sections
181.30 to 181.45 of the Codified Ordinances.

As used in sections 181.30 to 181.45 of the Codified Ordinances only:

(A) "Municipal taxable income" means income apportioned or sitused to the municipal corporation under
section 181.32 of the Codified Ordinances, as applicabie, reduced by any pre-2017 net operating loss
carryforward available to the person for the municipal corporation.

(B) "Adjusted federal taxable income," for a person required to file as a C corporation, or for a person that
has eiected to be taxed as a C corporation as described in division (D)(5) of section 718.01 of the Revised
Code and section 181.03 of the Codified Ordinances, means a C corporation's federai taxable income before
net operating losses and special deductions as determined under the Intemal Revenue Code, adjusted as
follows:

(1) Deduct intangible income to the extent included in federal taxable income. The deduction shall be allowed
regardless of whether the intangible income relates to assets used in a trade or business or assets held for
the production of income.

(2) Add an amount equal to five per cent of intangible income deducted under division (B)(1) of this section
but excluding that portion of intangible income directly related to the sale, exchange, or other disposition of
property described in section 1221 of the Intemai Revenue Code.

(3) Add any losses allowed as a deduction in the computation of federal taxable income if the losses directly
relate to the sale, exchange, or other disposition of an asset described in section 1221 or 1231 of the Intemal
Revenue Code.

(4)

(a) Except as provided in division (B)(4)(b) of this section, deduct income and gain included in federal taxable
income to the extent the income and gain directly relate to the sale, exchange, or other disposition of an
asset described in section 1221 or 1231 of the Internal Revenue Code.
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