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ORDINANCE 0-36-2021

AN ORDINANCE TO DECLARE THE IMPROVEMENT TO CERTAIN
PARCELS OF REAL PROPERTY TO BE A PUBLIC PURPOSE, EXEMPT
100% OF THAT IMPROVEMENT FROM REAL PROPERTY
TAXATION, REQUIRE THE OWNERS OF THOSE PARCELS TO
MAKE SERVICE PAYMENTS IN LIEU OF TAXES, PROVIDE FOR THE
DISTRIBUTION OF THE APPLICABLE PORTION OF THOSE
SERVICE PAYMENTS TO THE JOHNSTOWN-MONROE LOCAL
SCHOOL DISTRICT, THE LICKING HEIGHTS LOCAL SCHOOL
DISTRICT AND THE CAREER AND TECHNOLOGY EDUCATION
CENTERS OF LICKING COUNTY, ESTABLISH A MUNICIPAL PUBLIC
IMPROVEMENT TAX INCREMENT EQUIVALENT FUND FOR THE
DEPOSIT OF THE REMAINDER OF THOSE SERVICE PAYMENTS,
SPECIFY THE PUBLIC INFRASTRUCTURE IMPROVEMENTS THAT
DIRECTLY BENEFIT THOSE PARCELS, AND APPROVE AND
AUTHORIZE THE EXECUTION OF ONE OR MORE TAX
INCREMENT FINANCING AGREEMENTS

WHEREAS, Sections 5709.40, 5709.42 and 5709.43 of the Ohio Revised Code (collectively, the
“TIF Statutes”) authorize Council to declare the improvement to certain parcels of real property
located within the City of New Albany, Ohio ( the “ Ci3y”) to be a public purpose and exempt from
taxation, require the owner of those parcels to make service payments in lieu of taxes, provide for
the distribution of the applicable portion of those service payments to the Johnstown-Monroe Local
School District, the Licking Heights School District, and the Career and Technology Education
Centers of Licking County (C-TEC), (each, a “Schoo/ Districf”), establish a municipal public
improvement tax increment equivalent fund for the deposit of the remainder of those service
payments and specify public infrastructure improvements made, to be made or in the process of
being made that directly benefit, or that once made will directly benefit, those parcels; and

WHEREAS, the parcels of real property identified and depicted in Exhibit A attached hereto (each,
as now ot hereafter configured on the tax list and duplicate of real and public utility property, a
“Parel’, and collectively, the “Parvels”) are located in the City, and Council has determined to declare
the Improvement (as defined in Section 1 of this Ordinance) to each Parcel to be a public purpose;
and

WHEREAS, Council has determined that it is necessaty and appropriate and in the best interest of
the City to exempt from taxation one hundred percent (100%) of the Improvement to each Parcel as
permitted and provided in Section 5709.40(B) of the Ohio Revised Code for thirty (30) years and to
simultaneously direct and require the current and future owner of each Parcel (each such owner
individually, an “Omner,” and collectively, the “Omwners”) to make annual Service Payments (as defined
in Section 2 of this Ordinance); and
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WHEREAS, the City has determined that a portion of the Service Payments shall be paid directly to
each School District in an amount equal to the real property taxes that the School District would have
received if the Improvement to the Parcels had not been exempted from taxation pursuant to this
Ordinance; and

WHEREAS, pursuant to Section 5709.43(A) of the Ohio Revised Code, Council has determined to
establish a municipal public improvement tax increment equivalent fund in which there shall be
deposited the remaining Service Payments distributed to the City; and

WHEREAS, Council has determined to designate the public infrastructure improvements described
in Exhibit B attached hereto (the “Public Infrastructure Improvements’) as public infrastructure
improvements made, to be made or in the process of being made that directly benefit, or that once
made will directly benefit, the Parcels; and

WHEREAS, Council has determined to provide for the execution and delivery of one or more Tax
Increment Financing Agreements (each, a “TIF Agreemen?’), which will more fully provide for the
collection of Service Payments; and

WHEREAS, notice of this proposed Ordinance has been delivered to the Board of Education of
Johnstown-Monroe Local School District, the Licking Heights School District, and the Career and
Technology Education Centers of Licking County (C-TEC) in accordance with, and within the time
petiods prescribed by, Sections 5709.40 and 5709.83 of the Ohio Revised Code and in furtherance of
the commitment made by the City in the Compensation Agreements entered into between the Board
of Education of the Licking Heights Local School District, the Board of Education of the Johnstown-
Monroe Local School District, and the City;

NOW, THEREFORE, BE IT ORDAINED by the Council for the City of New Albany,
Counties of Franklin and Licking, State of Ohio, that:

Section 1. Authorization of Tax Exemption. Pursuant to and in accordance with the provisions
of Section 5709.40(B) of the Ohio Revised Code, one hundred percent (100%) of the increase in
assessed value of each Parcel that is used or to be used for non-residential purposes and that would
first appear on the tax list and duplicate of real and public utility property after the effective date of
this Ordinance (which increase in assessed value is hereinafter referred to as the “Improvement’, as
further defined in Section 5709.40(A) of the Ohio Revised Code) is hereby declared to be a public
purpose and shall be exempt from taxation for a period commencing with the first tax year that begins
after the effective date of this Ordinance and in which an Improvement attributable to a new structure
on that Parcel first appears on the tax list and duplicate of real and public utility property for that
Parcel and ending on the earlier of (a) thirty (30) years after such commencement ot (b) the date on
which the City can no longer require service payments in lieu of taxes, all in accordance with the
requirements of the TIF Statutes. The real property tax exemption granted pursuant to this
Section and the payment obligation established pursuant to Section 2 are subject and subordinate to
any real property tax exemption granted pursuant to Sections 3735.65 to 3735.70 or Sections 5709.61
to 5709.69 of the Ohio Revised Code.

Section 2. Service Payments and Property Tax Rollback Payments. Pursuant to Section 5709.42
of the Ohio Revised Code, Council hereby directs and requires the Owner of each Parcel to make

annual service payments in lieu of taxes with respect to the Improvement allocable theteto to the
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Treasurer of Licking County, Ohio (the “County Treasurer”) on or before the final dates for payment of
real propetrty taxes. The service payment in lieu of taxes for each Parcel, including any penalties and
interest at the then current rate established under Sections 323.121(B)(1) and 5703.47 of the Ohio
Revised Code, as the same may be amended or supplemented from time to time, or any other
applicable provisions of the Ohio Revised Code (collectively, the “Service Payments”), shall be charged to
each Parcel and collected in the same manner and in the same amount as the real property taxes that
would have been charged and payable against the Improvement to that Parcel if it were not exempt
from taxation pursuant to Section 1 of this Ordinance, all in accordance with Section 5709.42 of the
Ohio Revised Code. The Service Payments, and any other payments with respect to the Improvement
that are received by the County Treasurer in connection with the reduction required by Sections
319.302, 321.24, 323.152 and 323.156 of the Ohio Revised Code, as the same may be amended from
time to time, or any successor provisions thereto as the same may be amended from time to time, or
any other applicable provisions of the Ohio Revised Code (collectively, the “Property Tax Rollback
Payments”), shall be allocated and distributed in accordance with Section 4 of this Ordinance.

Section3.  Tax Increment Equivalent Fund. Council hereby establishes, pursuant to and in
accordance with the provisions of Section 5709.43 of the Ohio Revised Code, the Oak Grove II
Public Tax Increment Equivalent Fund (the “Fu#4”). The Fund shall be maintained in the custody of
the City and shall receive all distributions to be made to the City pursuant to Section 4 of this
Ordinance. Those Setvice Payments and Property Tax Rollback Payments received by the City with
respect to the Improvement to each Parcel and so deposited pursuant to Section 5709.42 of the Ohio
Revised Code shall be used solely for the putposes authorized in the TIF Statutes and this Ordinance,
as the same may be amended from time to time. The Fund shall remain in existence so long as such
Service Payments and Property Tax Rollback Payments are collected and used for the aforesaid
purposes, after which time the Fund shall be dissolved and any incidental surplus funds remaining
therein transferred to the City’s General Fund, all in accordance with Section 5709.43 of the Ohio
Revised Code.

Section 4. Distribution of Funds. Pursuant to the TIF Statutes, the County Treasurer is hereby
requested and ditected to distribute the Service Payments and Property Tax Rollback Payments as
follows:

® to each School District, an amount equal to the amount the School District would
otherwise have received as real property tax payments (including the applicable portion of any
Property Tax Rollback Payments) derived from the Improvement to each Parcel if the Improvement
had not been exempt from taxation putsuant to this Ordinance; and

(ii) to the City, all remaining amounts for further deposit into the Fund for payment of
costs of the Public Infrastructure Improvements upon appropriation for that purpose by Council. If
so appropriated, such costs may but shall not be required to include, without limitation, all debt setvice
payable on debt issued by the City or the New Albany Community Authority (the “Authority”) to pay
for Public Infrastructure Improvements, all amounts owed to any fund of the City or Authority to
reimburse that fund for the costs of any Public Infrastructure Improvements previously paid from that
fund, including interest payable on those amounts, and all amounts owed by the City or Authority to
any third party for the construction of Public Infrastructure Improvements, including interest payable
on those amounts.
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Section 5. Public Infrastructure Improvements. Council hereby designates the Public
Infrastructure Improvements described in Exhibit B attached hereto, and any other public
infrastructure improvements hereafter designated by ordinance, as public infrastructure
improvements made, to be made ot in the process of being made by the City that directly benefit, or
that once made will directly benefit, the Parcels.

Section 6.  Tax Increment Financing Agreement. The form of TIF Agreement presently on file
with the Fiscal Officer is hereby approved and authorized with changes therein and amendments

thereto not inconsistent with this Ordinance and not substantially adverse to the City and which
shall be approved by the City Manager. The City Manager, for and in the name of the City, is hereby
authotized to execute and deliver one or more TIF Agreements with one or more owners of a Parcel
or Parcels in substantially that form along with any changes therein and amendments thereto,
provided that the approval of such changes and amendments by the City Manager, and the character
of those changes and amendments as not being substantially adverse to the City or inconsistent with
this Ordinance, shall be evidenced conclusively by the City Managet’s execution thereof.

Section7.  Further Authorizations. This Council hereby authorizes and directs the City
Manager, the City Solicitor, the Fiscal Officer or other appropriate officers of the City to make such
arrangements as are necessary and proper for collection of the Service Payments from the Ownerts,
including the preparation and filing of any necessary exemption applications. This Council further
hereby authotizes and directs the City Manager, the City Solicitor, the Fiscal Officer or other
appropriate officers of the City to prepare and sign all agreements and instruments and to take any
other actions as may be appropriate to implement this Ordinance.

Section 8. Filings with Ohio De ent of Development. Pursuant to Section 5709.40(I) of
the Ohio Revised Code, the City Manager or other appropriate officer of the City is hereby directed
to deliver a copy of this Ordinance to the Director of Development of the State of Ohio within
fifteen (15) days after its adoption. Further, on or before March 31 of each year that the exemption
set forth in Section 1 of this Ordinance remains in effect, the City Manager or other appropriate
officer of the City shall prepare and submit to the Director of Development of the State of Ohio the
status report required under Section 5709.40(T) of the Ohio Revised Code.

Section9.  Tax Incentive Review Council. Council hereby designates the Tax Incentive Review
Council created pursuant to Resolution R-46-2009 as the tax incentive review council responsible
for reviewing annually all exemptions from taxation resulting from the declarations set forth in this
Ordinance and any other such mattets as may propetly come before that council, all in accordance
with Section 5709.85 of the Ohio Revised Code.

Section 10.  Open Meetings. Council finds and determines that all formal actions of Council and
any of its committees concerning and relating to the passage of this Ordinance were taken in an
open meeting of Council or its committees, and that all deliberations of Council and any of its
committees that resulted in those formal actions were in meetings open to the public, all in
compliance with the law, including Section 121.22 of the Ohio Revised Code.

Section 11.  Effective Date. Pursuant to Article 6.07(b) of the New Albany Charter, this
Ordinance shall become effective thirty (30) days after adoption.
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CERTIFIED AS ADOPTED this tré day of (/-M , 2021.

Attest:

Sloan T. S ,% mmj\b—_‘

Jennifer H. Mason

Mayor Clerk of Council
Approved as to form: Legislation dates:
Prepared: 08/05/2021

Introduced: 10/05/2021

/f// /‘//;/ / ZW igﬁ;ﬁ?& wo[1q [se2)

Mitchdl H. Banchef: } Bifective: wy 'cgl 2031

Law Director
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EXHIBIT A - 0-36-2021

PARCEL MAP

The colored areas on the attached map specifically identify and depict the Parcels and constitutes part
of this Exhibit A.



Parcel Number
037-112188-00.001
037-112188-00.000
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EXHIBIT B - 0-36-2021

PUBLIC INFRASTRUCTURE IMPROVEMENTS

The Public Infrastructure Improvements include the construction of the following

improvements that will directly benefit the Parcels and all related costs of permanent improvements
(including, but not limited to, those costs listed in Section 133.15(B) of the Ohio Revised Code), along
with any other improvements subsequently designated by Village Council:

public roads and highways (including street realignments);

water and sewer lines;

leisure trails and connections;

parks and public facilities;

environmental remediation projects;

stormwater and flood remediation projects, including such projects on private property when
determined to be necessary for public health, safety and welfare;

gas, electric and communications services facilities, including fiber optics;

land acquisition, including acquisition in aid of industry, commerce, distribution, or research;
demolition, including demolition on private property when determined to be necessary for
economic development purposes;

landscaping and signage, including brick retaining walls at roadway intersections; including in
each case, design and other related costs (including traffic studies); any rights-of-way or real
estate acquisition; curbs and gutters, medians, sidewalks, bikeways, and landscaping (including
scenic fencing and irrigation); traffic signs and signalization (including overhead street signage);
street lighting and signs; burial of utility lines (including fiber optics); erosion and sediment
control measures; grading, drainage and other related work; survey work, soil engineering,
inspection fees and construction staking; and all other costs and improvements necessary and
appurtenant thereto.
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ORDINANCE 0-37-2021

AN ORDINANCE TO ACCEPT A 4.717 ACRE CONSERVATION
EASEMENT AS REQUESTED BY THE NEW ALBANY COMPANY, LLC

WHEREAS, The New Albany Company LLC has obtained permits from the Ohio EPA and U.S.
Army Corps of Engineers that require the protection of certain watercourses in the general vicinity
of the city of New Albany; and

WHEREAS, to protect these environmentally sensitive land areas, the permits require them to be
encumbered within a conservation easement; and

WHEREAS, a public entity must be the recipient (grantee) of such easements in order to ensure
that the purposes of the easements are fulfilled; and

WHEREAS, the city will be the recipient (grantee) of conservation easements totaling 4.717 acres;
and

WHEREAS, the city will benefit from this dedication of conservation easement.

NOW, THEREFORE, BE IT RESOLVED by Council for the City of New Albany, Counties of
Franklin and Licking, State of Ohio, that:

Section 1. The city manager is hereby authorized to accept the conservation easement totaling
4.717 acres as described and depicted on Exhibit A.

Section 2. It is hereby found and determined that all formal actions of this council concerning
and relating to the adoption of this legislation were adopted in an open meeting of the council, and
that all deliberations of the council and or any of its committees that resulted in such formal action
were in meetings open to the public, in compliance with all legal requirements, including Section 121
of the Ohio Revised Code.

Section 3. Pursuant to Article 6.07(B) of the New Albany Charter, this ordinance shall become
effective thirty (30) days after adoption.

CERTIFIED AS ADOPTED this __/ ] day of d‘//\hefv , 2021.
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Attest:

SN

Sloan T. Spal ]enm‘fer H Mason

Mayor Clerk of Council

Approved as to form: Legislation dates:
Prepared: 09/27/2021
Introduced: 10/05/2021
Revised:

W/’/DW Adopted: o] 1a]as2)

Effective:

Mitchell H. Banchefsky” ective u | gaea)

Law Director
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Exhibit A - 0-37-2021

CONSERVATION EASEMENT AGREEMENT

This Conservation Easement Agreement (“Agreement”) is made to be effective on the
last date of signature below (the “Effective Date™), by and between THE NEW ALBANY
COMPANY LLC, a Delaware limited liability company having its address at 8000 Walton
Parkway, Suite 120, New Albany, Ohio 43054 (“Grantor”), and THE CITY OF NEW
ALBANY, OHIO, an Ohio municipal corporation having its address at 99 W. Main Street, New
Albany, Ohio 43054 (“Grantee™).

RECITALS:

WHEREAS, Grantor is the sole owner in fee simple of certain real property known as
Franklin County Auditor’s Tax Parcel Number 222-004970-00 and being more particularly
described in Instrument Number 202106040098263, which is of record with the Recorder’s
Office, Franklin County, Ohio (the “Property”); and

WHEREAS, Grantor desires to convey to Grantee the right to preserve and protect, in
perpetuity, the conservation values of that limited portion of the Property that is generally
depicted in Exhibit A attached hereto and made a part hereof and is more particularly described
in Exhibit B attached hereto and made a part hereof (the “Conservation Easement Area™); and

WHEREAS, this Agreement and the Conservation Easement (as such term is defined
below) created hereby is required by Nationwide Permit No. 39 issued to Grantor by the U.S.
Army Corps of Engineers (“‘USACE”) on July 28, 2021 (the “Permit”). As a condition of this
Permit and related application materials, a watercourse and adjacent areas must be protected by a
conservation easement and this Agreement is intended to satisfy this condition.

NOW THEREFORE, in consideration of the foregoing premises and the mutual
promises and covenants contained herein, the parties hereto agree as follows:

AGREEMENT:
1. Grant of Easement: Grantor hereby grants and conveys to Grantee an estate,

interest, and easement in and to the Conservation Easement Area of the nature and character and
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to the extent hereinafter expressed (the “Conservation Easement”), to be and to constitute a
servitude upon that portion of the Property located within the boundaries of the Conservation
Easement Area, which estate, interest, and easement will result from the covenants and
restrictions set forth herein. To this end and for the purpose of accomplishing the intent of the
parties hereto, Grantor covenants with and for the benefit of Grantee, on behalf of Grantor
(which term shall include its successors in title to the Property), to do and refrain from doing,
severally and collectively, upon the Conservation Easement Area, the various acts hereinafter
described.

2. Term of Easement: The Conservation Easement granted hereunder shall be
perpetual to the extent permitted by law and shall have no expiration date.

3. Conservation Values: Grantee has determined that the Conservation Easement
Area possesses substantial value in conserving and protecting the physical, biological, chemical
and overall ecological integrity of the real property that it encompasses and is important in the
protection of the existing or designed use of the waters of the State of Ohio pursuant to Section
303 of the Clean Water Act, 33 U.S.C Section 1313 and Section 6111.041 of the Ohio Water
Pollution Control Act.

4. Prohibited Actions: Any activity on or use of the Conservation Easement Area
that is inconsistent with the purposes of the Conservation Easement is strictly prohibited;
provided, however, for the avoidance of doubt, the installation and maintenance of the Drainage
Crossing (as hereinafter defined) shall in no event be considered inconsistent with the purposes
of the Conservation Easement. By way of example, and not of limitation, the following activities
and uses are prohibited within the Conservation Easement Area, except as otherwise permitted or
required by the Permit:

a. Commercial Activities: Commercial development or industrial activity;
b. Construction: The placement or construction of any man-made

modifications such as buildings, structures, fences, roads and parking lots;

c. Cutting Vegetation: Any cutting of trees, ground cover or vegetation, or
destroying by any means of herbicides or pesticides, other than the
removal or control of invasive and noxious species;

d. Land Surface Alteration: The removal of soil, sand, gravel, rock,
minerals or other materials, or doing any act that would alter the
topography of the Conservation Easement Area;

e. Dumping: The placement of waste, garbage and unsightly or offensive
materials;



Water Courses: Dredging, straightening, filling, channeling, impeding,
diverting, or otherwise altering any natural water courses, streams and
adjacent riparian buffers located within the Conservation Easement Area;

Utilities: The installation of new transmission lines for electric power,
communications, and natural gas or petroleum products. For the avoidance
of doubt, any structures or utilities existing as of the date of this

Agreement are permitted to remain in the Conservation Easement Area.;
and

Other Activities: Each and every other activity or construction project
which endangers the natural, scenic, biological, or ecological integrity of
the Conservation Easement Area.

5. Rights of Grantee: Grantor confers upon Grantee the following rights to
perpetually maintain the conservation values of the Conservation Easement Area:

a.

Right to Enter: Grantee has the right to enter upon the Conservation
Easement Area at reasonable times to monitor or to enforce compliance
with this Agreement, provided that such entry shall occur after prior
reasonable notice is provided to Grantor and appropriate consideration is
given to the reasonable security or safety requirements of Grantor, or its
tenants, contractors, employees or licensees. To the extent reasonably
possible, entry shall be made from a public right-of-way. Grantee may not
enter upon the Property (other than the Conservation Easement Area) or
unreasonably interfere with Grantor’s (including Grantor’s tenants,
contractors, employees, and licensees) use and quiet enjoyment of the
Property. Grantee shall not have the right to permit others to enter the
Conservation Easement Area. The general public is not granted access to
the Conservation Easement Area or the Property under this Agreement.

Right to Preserve: Grantee has the right to prevent any activity on or use
of the Conservation Easement Area that is inconsistent with the terms or
purposes of this Agreement. Nothing herein, however, is intended to place
any restrictions on the use or development of those portions of the
Property located outside of the boundaries of the Conservation Easement
Area.

Right to Require Restoration: Grantee shall have the right to require the
restoration of the areas or features of the Conservation Easement Area
which are damaged by any activity of Grantor (including its successors
and assigns) which is inconsistent with the requirements of this
Agreement. Grantee’s rights under this paragraph shall include, but shall
not be limited to, the right to initiate any proceedings or actions in law or
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equity as are necessary to enforce the terms of this Agreement or facilitate
the restoration of the Conservation Easement Area.

Signs: Grantee shall have the right to place signs within the
Conservation Easement Area which identify the land as being protected
by the Conservation Easement. The number, size and content of any
such signs are subject to the prior approval of the owner of the Property,
which shall not be unreasonably conditioned, delayed or withheld.
Grantee reserves the right to post or clearly mark the boundaries of the
Conservation Easement Area at locations that are mutually agreed upon
with the owner of the Conservation Easement Area.

6. Permitted Uses: Grantor reserves to itself, and to its successors and assigns, with
respect to the Conservation Easement Area, all rights accruing from its ownership of the
Conservation Easement Area, including the right to engage in or permit or invite others to
engage in all uses of the Conservation Easement Area that are not expressly prohibited herein
and are not inconsistent with the purposes of this Agreement. Without limiting the generality of
the foregoing, the following rights are expressly reserved:

a.

Right to Convey: Grantor shall retain the right to sell, mortgage,
bequeath, donate or otherwise convey any or all portions of the Property,
including, without limitation, the Conservation Easement Area. Any
conveyance shall remain subject to the terms and conditions of this
Agreement and the subsequent interest holder shall be bound by the terms
and conditions hereof.

Right to Access: Grantor shall retain the right to unimpeded access to the
Conservation Easement Area.

Limited Encroachment: Grantor shall be permitted to encroach onto the
Conservation Easement Area for the purpose of constructing (and, as
necessary in the future, maintaining and replacing) storm water drainage
piping, culverts, features and/or outfalls (collectively, the “Drainage
Crossing”). The Drainage Crossing shall not exceed forty feet (40°) in
width. Grantor shall restore (i) all pre-construction contours and (ii) all
vegetation within the Conservation Easement that has been damaged or
removed during construction of the Drainage Crossing, as follows:

A. Disturbed areas shall be seeded with the permanent, native seed
mix specified in that certain plan titled Stream Relocation for
Innovation District Site 25 and prepared by Evans, Mechwart,
Hambleton & Tilton, Inc. (the “Stream Restoration Plan”);

B. Trees and shrubs shall be replaced on a one-for-one basis; and




C. Trees and shrubs shall be chosen from the plant list specified in the
Stream Restoration Plan.

Use of Property: The portions of the Property located outside of the
boundaries of the Conservation Easement Area are not subject to the
restrictions of the Conservation Easement created hereunder. Grantor
shall be permitted to use and develop all portions of the Property under its
ownership which are located outside of the boundaries of the Conservation
Easement Area without restriction.

7. Grantee’s Remedies: In the event of a breach of this Agreement, Grantee shall
have the following remedies and shall be subject to the following limitations:

a.

Delay in Enforcement: A delay in enforcement shall not be construed as
a waiver of Grantee's rights to enforce the terms of this Agreement.

Acts Beyond Grantor's Control: Grantee may not bring an action
against Grantor and Grantor shall have no liability for modifications to the
Conservation Easement Area that result from causes beyond Grantor’s
control. Examples include, without limitation, unintentional fires,
flooding, storms, natural earth movement, trespassers, or a party’s well-
intentioned actions in response to an emergency which result in changes to
the Conservation Easement Area. Grantor shall have no responsibility
under this Agreement for such unintended modifications. Grantee may,
however, bring an action against another party for modifications that
impair the conservation values identified in this Agreement.

Notice and Demand: If Grantee determines that a person or entity is in
violation of the terms of the Conservation Easement or this Agreement, or
that a violation is threatened, then Grantee shall provide written notice via
certified mail to such person or entity. The written notice shall identify the
violation and request corrective action to cure the violation or restore the
relevant real property.

Failure to Act: If, for a thirty (30) day period after the date of written
notice provided pursuant to subparagraph c. above, the person or entity
continues violating the terms of the Conservation Easement or this
Agreement, or if the person or entity does not abate the violation or begin
to implement corrective measures within the foregoing thirty (30) day
period requested by Grantee, or fails to continue to diligently cure such
violation until finally cured, Grantee shall be permitted to bring an action
in law or in equity to enforce the terms of the Conservation Easement or
this Agreement and recover any damages for the loss of the conservation
values protected hereunder. Grantee is also entitled to bring an action to



enjoin the violation through injunctive relief, seek specific performance,
declaratory relief, restitution, reimbursement of expenses or an order
compelling restoration of the Conservation Easement Area. If a court
determines that the person or entity has failed to comply with the terms of
the Conservation Easement or this Agreement, then Grantee may seek an
order requiring the person or entity to reimburse all reasonable costs and
attorneys’ fees incurred by Grantee in compelling such compliance.

e. Unreasonable Litigation: If Grantee initiates litigation against Grantor
to enforce this Agreement, and if the court determines that the litigation
was without reasonable cause or in bad faith, then Grantee shall reimburse
Grantor for all reasonable costs and attorneys’ fees incurred in defending
the action.

f. Grantor’s Absence: If Grantee determines that the terms of the
Conservation Easement or the Agreement is, or is reasonably expected to
be, violated, then Grantee will make a good faith effort to notify Grantor.
If, through reasonable efforts, Grantor cannot be notified, and if Grantee
determines that emergency circumstances exist that justify prompt action
to mitigate or prevent impairment of the Conservation Easement, then
Grantee may pursue its lawful remedies without prior notice and without
awaiting a response from Grantor.

g Cumulative Remedies: The preceding remedies of Grantee are
cumulative. Any or all of the remedies may be invoked by Grantee if
there is an actual or threatened violation of this Agreement.

8. Ownership Costs and Liabilities: Except as otherwise required by this
Agreement, in accepting the Conservation Easement, Grantee shall have no liability or other
obligation for costs, liabilities, taxes or insurance of any kind related to the Conservation
Easement Area. Except to the extent caused by the gross negligence of Grantee, Grantee and its
administrators, officers and employees shall have no liability arising from injury or death to any
person or from physical damage to any other property located within the Conservation Easement
Area or otherwise.

9. Remediation: If, at any time, there occurs, or has occurred, a release caused by
the owner of the Conservation Easement Area and subject to Section 7.b. hereof in, on, or about
the Conservation Easement Area of any substance now or hereafter defined, listed, or otherwise
classified, and in excess of any amount permitted pursuant to any federal, state, or local law,
regulation, or requirement, or in an amount that is hazardous, toxic, polluting, or otherwise
contaminating to the air, water, or soil, or in any way harmful or threatening to human health or
the environment, then the owner(s) of the Conservation Easement Area shall take all steps
necessary to assure its containment and remediation, including any cleanup that may be required,
unless the release was caused by Grantee, in which case Grantee shall be responsible therefor.



10.  Cessation of Existence: If Grantee shall cease to be authorized to acquire and
hold conservation easements, then, with the prior consent of the owner of the Conservation
Easement Area and the USACE, this Agreement shall become vested in another qualified entity
that is eligible to acquire and hold a conservation easement under Ohio law and such vesting
shall be deemed an assignment pursuant and subject to Section 13 of this Agreement. The owner
of the Conservation Easement Area shall execute and deliver such documents and instruments as
may be necessary to properly reflect the substitution or replacement of Grantee hereunder.

11.  Termination: The Conservation Easement may be extinguished only by an
unexpected change in condition which causes it to be impossible to fulfill the Conservation
Easement’s purposes or by exercise of eminent domain. If subsequent circumstances render the
purposes of the Conservation Easement impossible to fulfill, then the Conservation Easement
and this Agreement may be partially or entirely terminated only by judicial proceedings initiated
by the owner of the Conservation Easement Area or Grantee.

12. Recordation: Grantor shall cause this instrument to be recorded in a timely
fashion in the Recorder’s Office, Franklin County, Ohio, and Grantee may re-record it at any
time as may be required to preserve its rights in this Agreement.

13.  Assignment: This Agreement is transferable, but Grantee may assign its rights
and obligations hereunder only to an organization mutually agreed to by the fee simple owners of
the Conservation Easement Area and the USACE, provided that the organization is a qualified
organization at the time of transfer under Section 170(h) of the Internal Revenue Code of 1986,
as amended (or any successor provision then applicable) and authorized to acquire and hold
conservation easements under Ohio law. As a condition of such transfer, Grantee shall require
that the transferee organization must agree in writing to assume all of Grantee’s obligations and
duties hereunder and to carry out the conservation purposes that this grant is intended to advance.
Grantee agrees to give written notice to the owner(s) of the Conservation Easement Area of a
transfer or an assignment at least twenty (20) days prior to the date of such transfer or
assignment and to furnish promptly to such owner(s) an executed copy of the assignment and
assumption agreement to be recorded by Grantee after the expiration of such 20-day notice
period in the Recorder’s Office, Franklin County, Ohio. The failure of Grantee to give such
notice shall not affect the validity of this Agreement nor limit its enforceability in any way.

14.  Liberal Construction: This Agreement shall be liberally construed in favor of
maintaining the conservation values of the Conservation Easement Area. The section headings
and subheadings identified herein are for reference purposes only and shall not be used to
interpret the meaning of any provision hereof.

15.  Notices: For purposes of this Agreement, notices shall be provided to the parties,
by personal delivery or by mailing a written notice via certified mail, return receipt requested, to
that party at the address shown at the outset of this Agreement, or with respect to any successors
or assigns of Grantor, to the tax mailing address of the relevant party as evidenced in the records
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of the Office of the Auditor of Franklin County, Ohio. Notice is deemed given upon (i) personal
delivery or (ii) three days after depositing the properly addressed notice with the U.S. Postal
Service.

16.  Severability: If any portion of this Agreement is determined to be invalid or
unenforceable, the remaining provisions of this Agreement will remain in full force and effect.

17.  Successors: This Agreement and the Conservation Easement created hereunder
shall be a covenant running with the land and shall constitute a burden on the Conservation
Easement Area and shall run to the benefit of the parties hereto and their respective successors or
assigns in interest. All subsequent owners of the Conservation Easement Area shall be bound to
all provisions of this Agreement to the same extent as the current parties.

18.  Termination of Rights and Obligations: A party’s rights and obligations under
this Agreement shall terminate upon the transfer of its interest in the Conservation Easement
Area and the owner of the Conservation Easement Area shall only be liable for acts or failures to
comply with this Agreement which occur during its period of ownership. Liability for acts or
failures to comply with this Agreement which occur prior to transfer shall survive any such
transfer.

19.  Applicable Law: This Agreement shall be governed by and construed in
accordance with the substantive law of the State of Ohio, irrespective of its conflict of law
provisions.

20. “AsIs” Condition: Grantee has examined the Conservation Easement Area and
agrees to accept the “AS-IS” condition of the same for purposes of this Agreement.

21.  Site Monitoring: The Conservation Easement Area shall be inspected by
Grantee at a minimum of one time annually.

22. No Merger: The Conservation Easement provided under this Agreement is
intended to facilitate the perpetual protection of the Conservation Easement Area as provided
herein. No easement granted or enjoyed hereunder shall be eliminated through the doctrine of
merger as the result of Grantee holding title to and/or having ownership of the Conservation
Easement Area.

[Remainder of this page intentionally left blank; Signature pages to follow]



IN WITNESS WHEREOF, Grantor has caused the execution of this Agreement to be
effective as of the Effective Date.

GRANTOR:

THE NEW ALBANY COMPANY LLC,
a Delaware limited liability company

By:
Print Name:
Date:
STATE OF OHIO
COUNTY OF FRANKLIN
The foregoing instrument was acknowledged before me this day of
, 2021, by , the

of THE NEW ALBANY COMPANY LLC, a Delaware limited
liability company, on behalf of the limited liability company. This is an acknowledgment
certificate; no oath or affirmation was administered to the signer with regard to the notarial act.

Notary Public



IN WITNESS WHEREOF, Grantee has caused the execution of this Agreement to be
effective as of the Effective Date.

GRANTEE:

THE CITY OF NEW ALBANY, OHIO,
an Ohio municipal corporation

By:
Name:
Title:
Date:
STATE OF OHIO
COUNTY OF FRANKLIN
The foregoing instrument was acknowledged before me this day of
, 2021, by , the

of The City of New Albany, Ohio, an Ohio
municipal corporation, on behalf of said municipal corporation. This is an acknowledgment
certificate; no oath or affirmation was administered to the signer with regard to the notarial act.

Notary Public

Approved as to Form:

Mitchell Banchefsky, City Law Director

This instrument prepared by:
The New Albany Company LLC
8000 Walton Parkway, Suite 120
New Albany, Ohio 43054

(614) 939-8000
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Exhibit B
Legal Description of Conservation Easement Area

See attached.
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CONSERVATION EASEMENT
4.717 ACRES

Situate in the State of Ohio, County of Franklin, City of New Albany, lying in Lot 8,
Section 11, Quarter Township 4, Township 2, Range 16, United States Military District, being
on, over and across that 26.169 acre tract conveyed to The New Albany Company LLC by deed
of record in Instrument Number 202106040098263, (all references refer to the records of the
Recorder’s Office, Franklin County or Licking County, Ohio, as noted) being more particularly
described as follows:

Beginning, for reference, in the line common to Franklin and Licking Counties, at the
common corner of said 26.169 acre tract, that 1.103 acre tract conveyed to The New Albany
Company by deed of record in Instrument Number 201911260159291, that 35.000 acre tract
conveyed to Columbus Southern Power Company by deed of record in Instrument Number
200603160007394 (Licking County), and that 109.033 acre tract conveyed to New Albany
Powergrid LLC by deed of record in Instrument Number 201903150004808 (Licking County),
being the common corner of said Lot 8; Lot 21, Section 11, Quarter Township 1; Half Section
15, Quarter Township 3; and Lot 33, Quarter Township 2 of said Township 2, Range 16;

Thence South 03° 41' 47" West, with the line common to said 26.169 and 35.00 acre
tracts, a distance of 847.19 feet to the easterly common comer of said 26.169 acre tract and that
25.849 acre tract conveyed to Abercrombie & Fitch Management Co. by deed of record in
Instrument Number 201012230175458 (Franklin County);

Thence North 85° 55' 23" West, with the line common to said 26.169 and 25.849 acre
tracts, a distance of 645.84 feet to the TRUE POINT OF BEGINNING;

Thence North 85° 55' 23" West, with said common line, a distance of 700.99 feetto a
point in the easterly line of that 232,288 acre tract conveyed to Abercrombie & Fitch
Management Co. by deed of record in Instrument Number 202007060096690 (Franklin County);

Thence North 03° 53' 01" East, with the line common to said 26.169 and 232.288 acre
tracts, a distance of 847.31 feet to a point in the southerly line of Lot 3 of “Brad Holbert
Subdivision”, a subdivision of record in Plat Book 69, Page 79;

Thence South 85° 55' 02" East, with the northerly line of said 26.169 acre tract, the
southerly line of said Lot 3 and that 18.293 acre tract conveyed to COI Innovation Building 2,
LLC by deed of record in Instrument Number 2020061 10082056, a distance of 57.55 feettoa
point;

Thence across said 26.169 acre tract, the following courses and distances:

South 45° 14' 42" East, a distance of 9.92 feet to a point;

South 25° 36' 54" East, a distance of 121.74 feet to a point;

South 03° 53' 01" West, a distance of 578.82 feet to a point;

South 21° 33' 41" East, a distance of 11.78 feet to a point;

South 47° 06' 57" East, a distance of 32.94 feet to a point;

South 85° 55' 23" East, a distance of 459.14 feet to a point;

North 52° 45' 15" East, a distance of 234.51 feet to a point;

South 37° 14' 45" East, a distance of 25.00 feet to a point;

North 52° 45' 15" East, a distance of 125,71 feet to a point;
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CONSERVATION EASEMENT
4.717 ACRES
-2-

South 73° 25' 35" East, a distance of 56.29 feet to a point;

South 45° 24' 18" East, a distance of 20.94 feet to a point

South 32° 32' 07" West, a distance of 25.56 feet to the northwesterly comer of a proposed
environmental covenant area;
South 52° 45" 15" West, with the westerly line of said proposed environmental covenant
arca, a distance of 345.02 feet to a point

South 04° 04' 37" West, with the westerly line of said proposed environmental covenant
area, a distance of 68.00 feet to the TRUE POINT OF BEGINNING, containing 4.717 acres,
more or less.
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= NEW
= ALBANY e

COMMUNITY CONNECTS US

RESOLUTION R-52-2021

A RESOLUTION TO AUTHORIZE THE CITY MANAGER TO
APPROVE AND SIGN AGREEMENTS WITH VITRE DEVELOPMENT,
LLC RELATED TO INCENTIVES AVAILABLE FOR PROJECT
DEVELOPMENT IN THE OAK GROVE II COMMUNITY
REINVESTMENT AREA

WHEREAS, the Council for the City of New Albany, Ohio (the “City”) by its Resolution No. R-
17-09 adopted March 3, 2009 (the “Original CRA Legislation”), created the Oak Grove II
Community Reinvestment Area (the “Original Area”) and by its Resolutions No. R-41-10 adopted
July 6, 2010, No. R-72-10 adopted November 16, 2010, No. R-53-2012 adopted October 2, 2012,
No. R-26-2013 adopted August 6, 2013, No. R-72-2014 adopted September 16, 2014, and R-49-
2015 adopted November 17, 2015, No. R-45-2016 adopted November 1, 2016, No. R-02-17
adopted February 7, 2017, No. R-17-18 adopted July 17, 2018, No. R-41-18 adopted November 6,
2018, No. R-05-2019 adopted February 19, 2019, No. R-37-2019 adopted August 6, 2019, No. R-15-
2021 adopted April 6, 2021, No. R-46-21 adopted September 21, 2021 and (together the “CRA
Expansion Legislation” and collectively with the Original CRA Legislation the “CRA Legislation”),
amended the designation of the Original Area to include the area known as the “Johnstown Monroe
Area”, “Johnstown Monroe Annex”, “Licking Heights Annex”, “Cobbs Road Annex”, “Hatrison
Road Area”, “Innovation Campus Area” “Innovation Campus Way Extension” “Beech Road
South”, “Babbitt Road”, “Central College Road Area”, “Jug Street North”, “Jug Street South”, and
“Innovation District East” respectively, and certain other parcels within the City (collectively, with
the Original Area, the “Area”), and designated that entire Area the Oak Grove II Community
Reinvestment Area; and

WHEREAS, the City of New Albany has encouraged the development of real property and the
acquisition of personal property to be located in the CRA; and

WHEREAS, the Director of Development of the State of Ohio has determined that the Area
contains the characteristics set forth in R.C. Section 3735.66 and confirmed the Area as a
“Community Reinvestment Area”; and

WHEREAS, VIRE Development, LLC, has submitted to the City a proposed agreement
application (the “Application”), the Housing Officer of the City designated under Ohio Revised
Code Section 3735.65 has reviewed the Application and has recommended the same to this Council
on the basis that the Company is qualified by financial responsibility and business experience to
create and preserve employment opportunities in the CRA and to improve the economic climate of
the City, and- the City, having appropriate authority, desires to provide the Company with the
incentives available in the CRA for the development of the project described in that Application;
and
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WHEREAS, the Board of Education of the Career and Technology Education Centers of Licking
County has been notified in accordance with the applicable law; and

WHEREAS, the Board of Education of the Licking Heights Local School District has waived their
right to receive notice under Section 5709.83 of the Revised Code in accordance with its respective
compensation agreements entered into with the city of New Albany.

NOW, THEREFORE, BE IT RESOLVED by Council for the City of New Albany, Counties of
Franklin and Licking, State of Ohio, that:

Section 1. The city manager is hereby authorized to execute the CRA Agreement by and
between the City and the Company, in the form presently on file in the New Albany Community
Development Department, which Agreement provides for a 100% CRA exemption for up to 15-
years for the proposed project, and directed to take any further actions, and execute and deliver any
further agreements, certificates or documents necessary to accomplish the granting of the incentives
described in the Agreement, provided further that the approval of changes thereto by the city
manager and their character as not being substantially adverse to the City shall be evidenced
conclusively by the execution thereof.

Section 2. It is hereby found and determined that all formal actions of this council concerning
and relating to the adoption of this ordinance were adopted in an open meeting of the council, and
that all deliberations of the council and or any of its committees that resulted in such formal action
were in meetings open to the public, in compliance with all legal requirements, including Section 121
of the Ohio Revised Code.

Section 3. Pursuant to Article 6.07(A) of the New Albany Charter, this resolution shall take
effect upon adoption.

CERTIFIED AS ADOPTED this_ /7 day of_ CRShen. 2021

Sloan T. Spalding % Jennifer H. Mason

Mayor Clerk of Council

Attest:

Approved as to form: et s
Legislation dates:

Prepared: 09/29/2021
Introduced: 10/19/2021

: . Revised:
Mitchell H. Banchefsky Adopted: (0|19 |20
Law Director Effective: o] |asa
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