== NEW o
== ALBANY =

COMMUNITY CONNECTS US

RESOLUTION R-19-2023

A RESOLUTION TO AUTHORIZE THE CITY MANAGER TO ENTER
INTO A LEASE AGREEMENT AND ASSOCIATED OPERATING
AGREEMENT WITH THE NEW ALBANY JOINT PARK DISTRICT TO
FACILITATE THE CONSTRUCTION AND OPERATION OF A
PICKLEBALL FACILITY AT BEVELHYMER PARK

WHEREAS, community interest in the sport of pickleball has increased dramatically in the past 5
yeats; and

WHEREAS, the community lacks adequate public facilities to meet the demand for pickleball play
and residents must utilize private facilities or travel to neighboring cities in order to participate in the
spott; and

WHEREAS, pickleball is a sport in which people of all ages and abilities can participate and, as such,
promotes community health and wellbeing - one of the city’s core pillars.

NOW, THEREFORE, BE IT RESOLVED by Council for the City of New Albany, Counties of
Franklin and Licking, State of Ohio, that:

Section 1. The city managet is heteby authorized and directed to execute a lease agreement with
the New Albany Joint Park District for the lease of approximately 2.75 acres of land located at
Bevelhymer Park to facilitate the construction and operation of a pickleball facility which shall include
coutts, a parking lot, and the necessary appurtenances to facilitate pickleball play.

Section 2. Said lease shall be in a form substantially similar to that which is attached hereto and
identified as Exhibit A.

Section 3. The city manager is hereby authorized to enter into an associated operating agreement
with the New Albany Joint Park District, should it be deemed necessary, to facilitate the operation of
the pickleball facility.

Section 3. It is hereby found and determined that all formal actions of this council concerning
and relating to the adoption of this legislation were adopted in an open meeting of the council, and
that all deliberations of the council and or any of its committees that resulted in such formal action
were in meetings open to the public, in compliance with Section 121.22 of the Ohio Revised Code.

Section 3. Pursuant to Article 6.07(A) of the New Albany Charter, this resolution shall take effect
upon adoption.
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CERTIFIED AS ADOPTED this l/

Sloan T. Spalding <=
Mayor

Approved as to form:

S —

Benjamin S. Albrecht
Law Director

day of ‘ﬂ'#ﬂj ! , 2023.

Attest:

VLN

Jennifer H. Mafon
Clerk of Council

Legislation dates:

Prepared: 03/23/2023

Revised: 03/30/2023 — Exhibit A
Introduced: 04/04/2023

Adopted: o4/oH]2003
Effective: euypeay o023
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EXHIBIT A —R-19-2023

“PICKLEBALL COURTS”
GROUND LEASE

LANDLORD: f_,;.-friﬁ[ '

CITY OF NEW ALBA
-P:0, Box 188 .
99 W. Main Street ™"
New Albany, Ohlo 43054 \\ !

, \'\

| ' PREMISES
2. 75+/- Acresin Bevelhymer Park Adjacent Yo the Southwest Corner of the Public
. Service Complex between Detention Pond and Michael Lucey Basketball Courts
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GROUND LEASE

THIS GROUND LEASE (this “Lease”), is made this _ day of Aprl, 2023, (the
Commencement Date™) by and between the New Albany Plain Local Joint Parks District
(hereinafter referred to as “Landlord” or “JPD”), with offices at 7860 Bevelhymer Road, New
Albany Ohio 43054 and the City of New Albany, Ohio (hereinafter referred to as “Tenant” or
“City”), an Ohio municipal corporation, with offices at 99 W. Main Street, New Albany Ohio
43054.

WITNESSETH.

WHEREAS, Landlord is the fee owner of a certain tract of real property containing approximately
two and three quarter (2.75) acres in Bevelhymer Park, (hereinafter referred to as “the Premises”)
on which the City is constructing “Pickleball Courts” (hereinafter referred to “Pickleball Courts”)
which real property is more particularly descrlbed and deplcted on Exhlblt YA, attached hereto
and made a part hereof; and 7 .

N

N
ST

, .
Premises from Landlord on which Tenant, and/or its
a;n‘thc? Plckleball Courts; and

WHEREAS, Tenant desires to leag
agents and assigns will construct and

WHEREAS, Tenant shall -further be respon51ble «for the capital improvements and periodic
maintenance of the P;ckleball Courts, including resurfacmg and striping the Pickleball Courts,
maintenance of gre\enspace and\ parking 1ot, r‘emoval of. trash and waste, installation and
maintenance of bleacheis. and light fixtures, if 0 on the Premises; and

--gnto an Operating Agreement to address the
hours of operation; and

and

NOW, THEREFORE, foi\good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the parties agree to the foregoing and as follows:

SECTION 1. PREMISES
Tenant shall be responsible for designing, constructing and making the necessary capital
improvements of the Pickleball Courts on the Premises (hereinafter “the Improvements” as defined

in Sections 4(a) and 4(b), herein) and Landlord does hereby lease unto Tenant, and Tenant hereby
leases from Landlord, the Premises pursuant to the following terms.
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Landlord expressly authorizes Tenant to enter the Premises for the purpose of designing,
constructing and maintaining the Improvements.

SECTION 2. TERM

The initial term of this lease shall be for twenty (20) years from the Commencement Date. The
term will be consummated upon Landlord’s receipt of compensation in the amount of ten dollars
($10.00) upon the effective date of this Lease.

It is expressly recognized that Tenant’s design, construction and annual capital improvement costs
associated with the maintenance of the Improvements on the Premises serve as additional
consideration. $ A

SECTION 3. RENEWAL OPTIONS o .
Provided Tenant has not substantially defaulted on any of the terms, prov131ons, or conditions to
be performed by Tenant under this Lease, and unless Landlord provides Tenant with notice of non-
renewal at least twelve (12) months pnor to the explratlon of the initial term, or any renewal terms,
the terms of this lease shall renew indii 1 'dually for successwe five (5) year terms, upon the same

(a) Plansmd*
to be developed at\ifs. sole
“Improvements™) on \t\h‘e
construction/phasing schedug
Construction of the Improveniep may "c‘ inp %ases as set forth in the constructlon/phasmg
scheduile. Re-approval of plans aqd specxﬁcatfons for subsequent phases is not required, unless
Tenant desires to propose material ‘modifications to an approved phase and/or make additional
improvements. Any such proposed materlal modifications to the Plans approved by Landlord,
and/or proposed future 1mprovements shill be subject to the prior written approval of Landlord.

Tenant shall prov1de Landlord with the Plans for review and approval in a form reasonably
acceptable to Landlord at least thirty (30) days in advance of the proposed construction start.
Landlord agrees to review. expeditiously the Plans and any subsequent proposed changes thereto
upon receipt of the same from Tenant, and Landlord shall not unreasonably withhold approval of
the Plans or changes, provided that such Plans are consistent with Landlord’s design, planning
standards and philosophy. Landlord reserves the absolute right to terminate this Lease if the
Improvements are not developed according to the Plans.

(b)  Upon delivery of the Premises to Tenant, Tenant shall commence preparing the
Plans for the Improvements, seek approval therefore from both from the Landlord and, if mandated
by existing covenants and restrictions contained in the chain of title, any appropriate board, or
commission. Following receipt of all necessary approvals, Tenant shall diligently and reasonably
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pursue constructing the Improvements, and shall supply such monies and perform such duties as
may be necessary to complete the construction of the Improvements pursuant to and in accordance
with the approved Plans. Tenant shall construct the Improvements, and any alterations thereto, in
a good and workmanlike manner, in full compliance with all construction, use, building, zoning,
health, environmental, and other similar requirements of any governmental entity having
jurisdiction.

All such work shall be performed lien free by Tenant. In the event a mechanics’ lien is filed against
the Premises, Tenant shall discharge or bond off same within thirty (30) days from the filing
thereof. If Tenant fails to discharge said lien, Landlord may bond off or pay same after inquiring
into the validity or merits of such lien, and all sums so ad”’ iced shall be paid on demand by
Tenant.

SECTION 5. USE AND OCCUPANCY

Landlord and Tenant will enter into" an Operatmg Agre addressing the operations of the
Pickleball Courts, including but not hmlted to::terms of uséy§cheduling court time for open play,
league play and tournament play; collectlon of" fees, and, Land]ord’s management responsibilities
related to the recreational activities, toumaments and leagues I ,the event the parties are unable
to agree upon the terms.of an Operatmg Agreement, Tenant will maintain responsibility for said
functions. N A .

Tenant shall be responSIble for the capltal 1mprovements associated with the Pickleball Courts.
Capital . Improvements - ‘may .include: -resurfacing  the  Pickleball  Courts,
1nsta1]1ng/repa1nng/construct1ng bleachers or other seating arrangements and light fixtures, and/or
any requlred annual capital 1mprovement/ma1ntenance Further, Tenant shall be responsible for the
daily maintenance and upkeep of ‘the Pickleball Courts and adjacent parking lot, including

mamtalmng trash and waste, the nets and/or greenspace.

In the event Landlord believes 1t is necessary for Tenant to make a capital improvement, it shall
notify Tenant of the: request as outlined in Section 7 below. Upon the request of Landlord, the
parties agree to meet in order to discuss the proposed capital improvement.

Landlord and Tenant shall at' all times conduct their operations on the Premises in a lawful manner.
Further, Landlord and Tenant shall comply with all laws, rules, orders, ordinances, directions,
regulations, and requirements of all governmental authorities, now in force or which may hereafter
be in force, which shall impose any duty upon Landlord or Tenant with respect to the use,
occupancy, or construction and alteration of the Premises. Landlord and Tenant shall comply with
all requirements of the Americans with Disabilities Act, and shall be solely responsible for all
alterations to the Premises in connection therewith.



Tenant shall not suffer or permit the Premises, or any portion thereof, to be used by the public
without restriction, or in such manner as might tend to impair or otherwise cloud or encumber
Landlord’s title to the Premises, or any portion thereof, or to be used in such manner as may
provide a basis for a claim or claims of prescription, adverse usage, or possession by the public or
others, as such, or of an implied dedication of the Premises, or any portion thereof.

SECTION 6. NUISANCES

Tenant shall not perform any acts or carry on any practice that ‘may injure the Premises, or be a
nuisance or menace to the neighbors or the public. ‘

During its day-to-day operations, Landlord shall not pgrform any acts, carry on any practice or
permit the performance of any act that may injure the chkleball Courts, or be a nuisance or menace
to the neighbors or the public. , S

SECTION 7. ALTERATIONS

Tenant, at its option, may make alterations, repalrs and/or additions to the Improvements as may
be necessary for it to meet its obligations pursuant to this Lease. Tenant §ha11 not make any
structural alterations or additions to 't Aprovements w1thout obtaining the prior written consent
of Landlord, which consent shall not bemiireasonably withheld by the Landlord provided that such
Plans are consistent with Landlord’s fdemgn,\planmng standards and philosophy; provided,
however, Landlord agrees.not to withhold;its conserit and approval of such additions depicted as
“future additions” on/tﬁ,e icongeptual dra\}/mgs attached hereto as- Exhibit B and incorporated
herein by reference, @f proposed b{Tenant \ : =

N

When seeking the consent of Lanélord ‘Tenant s"‘all submit a written request and the Plans and

i\

h alteratlolfs Lo“fﬁadduons to ,:,e Jmprovements to Landlord for its approval
.t of' sgch work N

nt: ge sald Ien, Landlord may bond off or pay same after inquiring
into the validity ‘af i ents of s oh lien, and all sums so advanced shall be paid on demand by

Tenant.

Notwithstanding anythmgq ithiis Lease to the contrary, Tenant shall have the right, subject to full
compliance with all Laws, at any time and from time to time during the Term, to reconstruct and/or
replace all Improvements on the Premises and to demolish, raze, or otherwise remove same, so
long as any action taken by Tenant shall be consistent with the terms and purpose of this Lease.

SECTION 8. UTILITIES

Tenant shall be responsible and pay for all public utility services rendered or furnished to the
Premises during the term hereof, including, but not limited to, heat, water, gas, electric, telephone



service, and sewer services, together with all taxes, levies, or other charges on such utility services
when the same become due and payable.

SECTION 9. PERSONAL PROPERTY

Tenant further agrees that all personal property, goods, and equipment of every kind or description
that may at any time be in or on the Premises shall be at Tenant’s sole risk, or at the risk of those
claiming under Tenant, and that Landlord shall not be liable for any damage to said property or
loss suffered by the use of the Premises, unless caused by the actlons and/or omissions of Landlord,

or its agents.

SECTION 10. SUBLEASE OR ASSIGNMENT

Tenant further covenants and agrees not to ass1gn or sublet the Premlses or any part of same unless
approved by Landlord in writing. : :

SECTION 11. CONDEMNATION

Notwithstanding the foregoing, if, dunng the term of this Lease there shall be tak{ng or condemned
for any public or quasi-public use un¢ y.governmental law, ordinance, or regulation or by right
of eminent domain or by private purch ase 1ﬁ5heu thereof (“Taking”) of the entire Premises or any
part thereof, the rights and obligations of Landlord and Tenant with respect to any condemnation
award or consideration for any such transfer (such: award or consideration being herein called
“Condemnation Award”’) pursuant thereto and W1th respect to the Premises shall be as hereinafter
set forth: - Ll ok

(a) In the event of a Taking of the entire Premlses or so much of the Premises that, in the
opinion of Tenant, it is not feasible to continug possession and operation of the remaining
Premises, this Lease shall terminate twenty (20) days.after notice from Tenant to Landlord of such
election to terminate, and Tenant shall, upon Landlord’s request, if made within thirty (30) days
after such notice of termination, demolish all buildings on any part of the Premises not subject to
the Taking; and Tenant shall grade the Premises to such condition as is reasonably acceptable to
Landlord. The Condemnatlon Award attributed to the Premises shall be divided and paid as
follows: o
@) First, to Landlord in an amount equal to the “fair market value” of the land
only, as of the date of Taking, assuming that there were no improvements
thereon, the value of any improvements installed by the Landlord prior to
or during the lease term, and any matching funding paid by or on behalf of
the Landlord related to a grant; and if there is more Condemnation Award,;

(ii))  Next, if additional funds remain after the payment set forth in Paragraph 11
(a) (i) (herein), to Tenant in the amount of reasonable cost incurred by tenant
for improvements made during the lease term,

(iii)  Finally, any balance to the Tenant.
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(b) In the event of a Taking of a part of the Premises and Landlord or Tenant does not give
notice as provided for in paragraph (a) above that it is not economically feasible to continue the
same use or uses, this Lease shall continue. The Condemnation Award attributed to the Premises
shall be allocated and paid in the following sequence:

i) First, to Landlord in an amount equal to the fair market value of the land
only taken as of the date of Taking, assuming that there were no
improvements thereon, and if there is more Condemnation Award;

(ii)  Next, to Tenant in the amount of reasonable cost incurred by tenant for
improvements made during the Teas: term; and if there is more

Ve 4
Condemnation Award; 'y

(i)  Finally, the balance to Tendnf,.
i

(¢)  Notice of Condemnation. The party rece;kr‘mg 1y ng ite.of the k1n§§vs ec1ﬁed above shall
promptly give the other party notice of the receiptye s, and date of 1€, notice received.
Landlord shall have full right and* -authority to cond to direct the conduct of any such
condemnation or settlement proceedmg and to settle the same:on terms acceptable to Landlord.

SECTION 12. FIRE AND CASUALTY INSURANCE \

(@) Tenant, orits agents or ass1gns per Sectlon 10 (hereln), shall at all times during the term of
this Lease carry fire, casualty, and extended coverage insurance oon the Improvements in an amount
equal to the full replacement cost thereof. Lanidlord shall be under no obligation to maintain

N
insurance on any 1mprovements on the: Land S

(b) If the Premlses shall be damaged destroyed or rendered untenantable, in whole or in part,
by or as the result or consequence of fire or other casualty during the term hereof, Tenant shall
repair and restore all such items that are required to be insured by Tenant hereunder to a good
tenantable condltlon with reasonable dispatch.

(c) In the event the Premlses because of such damage or destruction, are not repaired and
restored to a tenantable condition with reasonable dispatch within one hundred eighty (180) days
from the date of such damage or destruction, or such additional time period as may be reasonably
required, provided that Tenant exercises due diligence in commencing and completing such
restoration or repair, Landlord may, at its option but without any obligation to do so, either (i)
terminate this Lease within sixty (60) days following such one hundred eighty (180) day period
but prior to the repair and restoration of same by giving prior written notice to Tenant and
thereupon Landlord and Tenant shall be released from all future liabilities and obligations under
this Lease.



SECTION 13. TENANT’S REPAIRS

(a) Tenant shall maintain, repair, and replace (hereinafter collectively referred to in the noun
and verb form as “repair”), at Tenant’s expense, all and every part of the Premises that are required
to be insured hereunder to keep same in good order, condition, and repair.

If Tenant fails to repair and maintain the Premises as required herein, Landlord may demand in
writing that Tenant undertake and complete such repairs and maintenance within thirty (30) days
from Landlord’s notice to Tenant, unless such repairs and/or maintenance constitute an emergency,
in which case such repairs and/or maintenance shall be undertaken and completed immediately.

(b)  Tenant shall pay promptly when due the entire cost of repair in the Premises undertaken
by Tenant so that the Premises shall at all times be free of liens-for labor and materials arising from
such work; to procure all necessary permits before undertakmg such work; to do all of such work
in a good and workmanlike manner, employmg ‘materials of good quahty, to comply with all
governmental requirements. : S

SECTION 14. COVENANT OF TITLE AND PEACEFUL POSSESSION

Subject to easements, conditions, X ants, restnctlons, and reservations of record zoning
ordinances and legal highways, Landw '-h'as :good and marketable title to the Premises in fee
simple and the nght to make this Lease for thie, term aforesaid. Landlord shall put Tenant into
complete possession of the Land in accordance w1th the provisions hereof, and if Tenant shall
perform all the covenants and provisions of this Ledse to_be performed by Tenant, Tenant shall,
during the term hereby demlsed -freely, pe” “/'bly, and- quletly enjoy and occupy the full
possession of the Prémises free \from actlons\by or through Landlord, subject, however, to
Landlord’s right to use the Premlses ‘s et forth herg¢ fn,and to the other terms and conditions of this

Lease. /i"_-j S N
SECTI’]S. INSURTA&N(:‘,-E N
(a) asu‘ﬁlty Insurance. Tenant shall arry such insurance against loss of its property in, on, or
about the Premi ises by fire and\fSuch otherrisks as are covered by all risk and extended coverage
property insurantg:or, other hazards as Tenant deems necessary. As the following relates to this
Section 15 (herein)) Landlord all not be liable for any damage to Tenant’s property in, on, or
about the Premises caEs,gd by firé or other insurable hazards regardless of the nature or cause of
such fire or other casualty, ynless caused by Landlord’s negligence. Tenant expressly releases
Landlord of and from all 11ab111ty for any such damage. Tenant and Landlord agree that insurance
policy or policies shall include a mutual waiver of “subrogation” recognizing this release from

liability.

(b)  Public Liability Insurance. Tenant and/or its successors and assigns set forth in Section 10
(herein) agrees to procure and maintain during the demised term a policy or policies of liability
insurance, with blanket contractual coverage, written by a responsible insurance company or
companies (which may be written to include the Premises in conjunction with other premises
owned or operated by Tenant) insuring Tenant against any and all losses, claims, demands, or
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actions for injury to or death of any one or more persons, including volunteers working under the
direction of Tenant or Landlord or their respective agents or employees, and for damage to property
in any one occurrence in the Premises to the limit of not less than $3,000,000 and $5,000,000
general aggregate policy limit arising from Tenant’s conduct and operation of the Premises,
$500,000.00 limit for fire and legal liability, and $1,000,000.00 limit for completed operations.
Tenant shall furnish to Landlord certificates evidencing the continuous existence of such insurance
coverage, which must also name Landlord as an additional insured. All insurance companies must
be licensed to do business in the State of Ohio_and have an “A” rating or better. Certificates of
insurance will be provided at the time this Lease is executed and twenty (20) days prior to
expiration of the policy. Certificates of insurance are to specify notification to Landlord of
cancellation or termination of policy not less than ten (10) days prior to cancellation or termination.

(¢)  Miscellaneous Insurance. Tenant agrees to prov1de and | keep in force at all times workers
compensation insurance complying with the law of the State -of Ohio, including coverage of
volunteers, even if such coverage is voluntary under the laws of the. State of Ohio. Tenant agrees
to provide a certificate as evidence of proof of workers’ compensation coverage.

With respect to any alterations or improvements by Tenant, Tepant shall maintain
contingent liability and builder’s nsk . coverage naming Landlord as an addmonal named insured.
If Tenant hires contractors to do any i provements on the Premises, each contractor must provide
proof of workers’ compensation coverage on 1ts employees and agents to Landlord.

SECTION 16. REAL ESTATE TAXES

In the event the Premises is no longer exempt from real estate taxes as a direct result of the actions
of the Tenant, then Tenant shall pay any real estate taxes imposed upon the Premises during the
term of this Lease, mcludmg any extensions or renewals thereof, unless said tax is the direct result
ofa Landlord Event or the actions of Landlord

For the purpose of thlS Lease, the term “real estate taxes” shall include any special and general
assessments, water and sewer rents, and other governmental impositions imposed upon or against
the Premises of every kind and nature whatsoever, extraordinary as well as ordinary, foreseen and
unforeseen, and each and every installment thereof, which shall or may during the lease term be
levied, assessed,-or imposed upon or against such Premises and of all expenses, including
reasonable attorney- fees, administrative hearing and court costs incurred in contesting or
negotiating the amount, assessment or rate of any such real estate taxes, minus any refund received
by Landlord.

The real estate taxes for any lease year shall be the real estate taxes for the tax year terminating
during said lease year. If any lease year shall be greater than or less than twelve (12) months, or if
the real estate tax year shall be changed, an appropriate adjustment shall be made. If there shall be
more than one taxing authority, the real estate taxes for any period shall be the sum of the real
estate taxes for said period attributable to each taxing authority. If, upon the assessment day for
real estate taxes for any tax year fully or partly included within the term of this Lease, a portion of
such assessment shall be attributable to buildings in the process of construction, a fair and
reasonable adjustment shall be made to carry out the intent of this section.
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Tenant shall pay real estate taxes no later than the due date or, if the tax bill is delivered to Landlord
by the taxing authority, thirty (30) days after receipt of a copy of the tax bill from Landlord.

Tenant shall be responsible for applying for and obtaining any available exemptions from real
estate taxes, and Landlord shall cooperate with Tenant to obtain the same.

SECTION 17. SURRENDER

Except as otherwise set forth herein, tenant covenants and agrees to deliver up and surrender to
Landlord the physical possession of the Premises upon the expiration of this Lease or its
termination as herein provided that any and all 1mprovements :constructed by or on behalf of the
Tenant after the Commencement Date shall be usable and in. good order and repair as of the date
of surrender. TN

Alternatively, at Landlord’s sole and exclusive optxon Tenant w1ll ‘cause the Improvements to be
properly demolished and the Premises retumgg, 4s nearly as possible; to the condition which
existed on the Commencement Date. In the everit such requested demolition is not commenced in
a reasonable time, Landlord may undertake su(‘:h\kdemohtlon subject to relmbursement of such
demolition costs by the Tenant. S

;_. B

SECTION 18. HOLDING OVER t
.. o

Any holding over after the expiration or termination of this Lea’se > by Tenant shall be from day to
day on the same terms and conditions at Landlord’s optlon, and no ‘act or statement whatsoever on
the part of Landlord or his/her duly authorized. _agent in the absence of a written contract signed by

Landlord shall be construed as an extension of the term or as a consent for any further occupancy.
SECTION 19. NOTICE ‘

Whenever under th1s Lease prows1ons are made for notice of any kind to Landlord, it shall be
deemed sufficient notice and sufficient service thereof if such notice to Landlord is in writing,
addressed to Landlord at 7860 Bevelhymer Road, New Albany, Ohio, Attention: Director, and
deposited in the United States mail by certified mail, return receipt requested, with postage prepaid
or Federal Express, Express Mail, or such other nationally recognized expedited mail service as
normally results in overnight delivery. Notice to Tenant shall be sent in like manner to; with a
copy to 99 W. Main Street, P.O. Box 188, New Albany, OH 43054, Attention: City Manager. All
notices shall be effective upon receipt or refusal of receipt. Either party may change the place for
service of notice by written notice to the other party.

SECTION 20. DEFAULT

(a) Elements of Default. The occurrence of any one or more of the following events
shall constitute a substantial default of this Lease by Tenant:

6)) Tenant fails to maintain at all times all insurance required hereunder to be
maintained.
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(i)  Tenant fails to perform or observe any other term, condition, covenant, or
obligation required to be performed or observed by it under this Lease for a
period of ninety (90) days after notice thereof from Landlord, unless stated
otherwise in this Lease.

(iii)  Tenant refuses to take possession of the Premises at the delivery of
possession date, vacates or abandons the Premises, or substantially ceases
to carry on its reasonable community related activities on the Premises.

(iv) A trustee or receiver is appointed to take possession of substantially all of
Tenant’s assets in, on, or about the Premises, or of Tenant’s interest in this
Lease (and Tenant does not regam possessron within sixty (60) days after
such appointment); Tenant makes an assi gnment for the benefit of creditors;
or substantially all of Tenant’s assets in, on, or about the Premises or
Tenant’s interest in this Lease are attached or levied upon under execution
(and Tenant does not discharge the same within sixty (60) days thereafter).

(v) A petition in bankruptcy, 1nsolvency, or for reorgamzatlon or arrangement
is filed by or% st Tenant or any guarantor of Tenant’s obligations under
this Lease pursu to'j‘any federal or state statute, and, with respect to any
such petition ﬁled against it, Tenant fails to secure a stay or discharge
thereof within 51xty (60) days aﬂer the ﬁhng of the same.

) Remedles Upon the occurrence of any event of substantial default after any

with utfurther\‘notlce to or demand upon Tenant:

koo

e \ A
(1)‘ ~ Landlord may re-enter the Premlses and cure any substantial default of
Tenant in'which event Tenant shall reimburse Landlord for any cost and
expenses that* Landlord may incur to cure such default plus interest at prime
plus oneg; (] %) percent per annum from the date such expense was incurred.

1) Landlord _fmay terminate this Lease or Tenant’s right to possession under
5ds of the date of such substantial default, in which event: (a)
Feénant nor any person clalmmg under or through Tenant shall
ther after be entitled to possession of the Premises (including the
Improvements thereon), and Tenant shall immediately thereafter surrender
the Premises (including the Improvements thereon) to Landlord; and (b)
Landlord may re-enter the Premises (including the Improvements thereon)
and dispose Tenant or any other occupants of the Premises (including the
Improvements thereon) by force, summary proceedings, ejectment or
otherwise, and may remove their effects, without prejudice to any other
remedy that Landlord may have for possession or otherwise in law or at
equity. Tenant shall remain liable for payment of all charges and costs
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imposed on Tenant herein, in the amounts, at the times, and upon the
conditions as herein provided.

(iii) Upon termination of this Lease pursuant to this Section 20 (herein),
Landlord may recover possession of the Premises (including the
Improvements thereon) under and by virtue of the provisions of the laws of
the State of Ohio, or by such other proceedings, including re-entry and
possession, as may be applicable.

(iv)  Intheevent of a breach by either party of any of the covenants or provisions
hereof, Landlord shall have the right of injunction and the right to invoke
any remedy allowed at law or in equity as if re-entry, summary proceedings,
and other remedies were not provided for herein. Mention in this Lease of
any partlcular remedy shall net preclude elther party from any other remedy,
in law or in equity. )

(c)  Additional Remedies and Waiv ,.__’I'he rights and remedles of Landlord and Tenant
set forth herein shall be in addition't¢.a otherﬁght and remedy now or hereinafter
provided by law and all such rights an (\ €s shall be cumula\twe No action or
inaction by Landlord or Tenant shall con a waiver of a default and no waiver
of default shall be effectlve unless it is in Wil
default. % N

SECTION 21. WAIVER OFESUBROGATION =~ . &

Landlord and Tenant, and all partfes claiming under each of them, mutually release and discharge
each other from all claims and liabilities arising from or caused by any casualty or hazard covered
or required hereunder to be covered in whole or. in part by insurance coverage maintained or
requiredto be maintained by the terms of this Lease on the Premises or in connection with activities
conducted with the Premises, and waive any nght of subrogation that might otherwise exist in or
accrue to any person on account thereof. All pohcles of insurance maintained or required to be
maintained by the parties hereunder shall contam waiver of subrogation provisions so long as the
same are avallable ‘

'

SECTION 22. LIABILITY OF;I,ANDLORD: EXCULPATION

Except with respect to any damages resulting from the negligent, reckless, or willful misconduct
of Landlord, its agents, or employees, or a breach of this Lease by Landlord, Landlord shall not be
liable to Tenant, its Board, agents, employees, or users for any damages, losses, compensation,
accidents, or claims whatsoever. Not inconsistent with the terms herein, it is expressly understood
and agreed that nothing in this Lease contained shall be construed as creating any liability
whatsoever against Landlord personally, and in particular without limiting the generality of the
foregoing, there shall be no personal liability to pay any indebtedness accruing hereunder or to
perform any covenant, either express or implied, herein contained, or to keep, preserve, or
sequester any property of Landlord, and that all personal liability of Landlord, to the extent
permitted by law, of every sort, if any, is hereby expressly waived by Tenant, and by every person
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now or hereafter claiming any right or security hereunder; and that so far as the parties hereto are
concerned, the owner of any indebtedness or liability accruing hereunder shall look solely to the
Premises for the payment thereof.

SECTION 23. RIGHTS CUMULATIVE

Unless expressly provided to the contrary in this Lease, each and every one of the rights, remedies,
and benefits provided by this Lease shall be cumulative and shall not be exclusive of any other of
such rights, remedies, and benefits or of any other rights, remedies, and benefits allowed by law.

SECTION 24. MITIGATION OF DAMAGES

Notwithstanding any of the terms and provisions here{

¢ ntamed to the contrary, Landlord and
Tenant shall each have the duty and obligation to‘. ) in evg

,,jljeasonable manner, any and

This Lease shall constitute the entlre\ggr‘eement of the p hereto; all prior agr\éements between
the parties, whether written or oral, dre merged herein and’shall be of no force and effect. This
Lease cannot be changed, modified, or discharged orally bit only by an agreement in writing
signed by the party against whom enforcement of the change, mbdlﬁcatlon or discharge is sought.
This Lease has been negotlated by and between the partles and'shall be deemed to be jointly
prepared. . _ ;

SECTION 26 BINDING UPON SUCCESSORS

'Ihe covenants, COl’ldltIOIlS, and agreements ‘made and entered into by the parties hereto
shall be bmdlng upon and inure to. the benefit of their respective successor and assigns.

SECTION '27. HAZARDOUS SUBSTANCES

During the term of this Lease,: Tenant shall not suffer, allow, permit, or cause the generation,
accumulation, storage, possession, release, or threat of release of any hazardous substance or toxic
material, as those terms are used in the Comprehensive Environmental Response Compensation
and Liability Act of 1980,.as amended, and any regulations promulgated thereunder, or any other
present or future federal, state, or local laws, ordinances, rules, and regulations. Tenant shall
indemnify and hold Landlord harmless, up to the maximum coverage amount of Tenant’s
insurance policies, from any and all liabilities, penalties, demands, actions, costs and expenses
(including without limitation reasonable attorney fees), remediation and response costs incurred
or suffered by Landlord directly or indirectly arising due to the breach of Tenant’s obligations set
forth in this Section. Such indemnification shall survive expiration or earlier termination of this
Lease. At the expiration or sooner termination hereof, Tenant shall return the Land to Landlord in
substantially the same condition as existed on the Commencement Date free of any hazardous
substances in, on, or from the Premises.
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Prior to any renovation or demolition activities containing any asbestos-containing materials or
asbestos-containing building materials, as defined by federal, state, or local laws, ordinances, rules,
and regulations, which are the responsibility of Tenant hereunder, or in connection with any
renovation or demolition by Tenant, Tenant shall notify Landlord at least thirty (30) days prior to
commencing such renovation or demolition. Such notification shall include the scope of work to
be performed and the schedule of the renovation or demolition. Tenant shall be responsible for
compliance with all applicable asbestos and environmental regulations for its own employees and
any other persons under their control or direction, including but not limited to employee training.

SECTION 28. FORCE MAJEURE

If either party hereto shall be delayed or hindered in.or prevented from the performance of any
obligation required hereunder by reason of strikes,: lock-outs, labor troubles, inability to procure
materials, failure of power, restrictive govemmental laws or regulatlons, riots, insurrection, war,
military or usurped power, sabotage, unusually severe weather, fire or other casualty, or other
reason (but excluding inadequacy of insurance proceeds, financial mablhty, or the lack of suitable
financing) of a like nature beyond the reasonable control of the party delayed in performing its
obligations under this Lease, the tlrn(e for performance of such obligation shall be extended for the
period of the delay. -

SECTION 29. HEADINGS

The headings are insertéd only as a matter of convemence and for reference and in no way define,
limit, or describe the's scope or 1ntent of this anse,i L S
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IN WITNESS WHEREOF, the parties hereto have executed this Lease the day and year first above

written.

Signed and acknowledged Landlord:
in the presence of:

NEW ALBANY PLAIN LOCAL JOINT PARKS

DISTRICT

Print Name:

Its:

STATE OF OHIO
SS.
COUNTY OF FRANKLIN

The foregoing instrument was acknowledged before me this
, 2023 by

day of
of the

New Albany-Plain Local Joint Parks District, for and on behalf of said District.

Notary Public

16



Signed and acknowledged Tenant:
in the presence of:
CITY OF NEW ALBANY,
An Ohio Municipal Corporation

By:
Joseph F. Stefanov,
Print Name: City Manager
Approved as to Form:
Benjamin S. Albrecht, City Law Director
STATE OF OHIO
:88.
COUNTY OF FRANKLIN
The foregoing instrument was acknowledged before me this day of

, 2023 by Joseph F. Stefanov, City Manager of the City of New Albany, an
Ohio Municipal Corporation, for and on behalf of said City.

Notary Public
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COMMUNITY CONNECTS US

RESOLUTION R-20-2023

A RESOLUTION TO AUTHORIZE THE CITY MANAGER TO ENTER
INTO A LEASE AGREEMENT WITH THE NEW ALBANY JOINT PARK
DISTRICT TO FACILITATE THE EXPANSION OF BEVELHYMER PARK
AND THE CONSTRUCTION OF A FIELDHOUSE WITHIN THE
EXPANDED PARK

WHEREAS, the New Albany Joint Park District desires to construct a fieldhouse in order to
provide for the recreational needs of the community; and

WHEREAS, the community has demonstrated its desite to have the New Albany Joint Park District
construct a fieldhouse by virtue of its passage of a bond issue and operating levy for that purpose; and

WHEREAS, the New Albany Joint Park District lacks the necessary land on which to construct a
fieldhouse and future playing fields within Bevelhymer Park; and

WHEREAS, the City of New Albany recently purchased approximately 73 acres of land adjacent to
the Bevelhymer Park for the purpose of providing the community public grounds for additional
opportunities for active and passive recreation; and

WHEREAS, the construction of a fieldhouse shall not interfere with the City of New Albany’s use
of the land recently purchased or unduly endanger the public.

NOW, THEREFORE, BE IT RESOLVED by Council for the city of New Albany, Counties of
Franklin and Licking, State of Ohio, that:

Section 1. The city manager is hereby authorized to execute a lease agreement with the New
Albany Joint Park District to facilitate the construction and operation of a fieldhouse on Parcel # 220-
001355 fronting Bevehlymer Road.

Section 2. The city manager is hereby authorized to execute lot splits, lot combinations and any
associated legal documents necessaty to create a parcel of adequate size to accommodate a fieldhouse
and associated facilities. It is anticipated that the lot will be approximately 30+/- acres in area.

Section 3. Said lease shall be in a form substantially similar to that which is attached hereto and
identified as Exhibit A.

Section 4. It is hereby found and determined that all formal actions of this council concerning
and relating to the adoption of this legislation were adopted in an open meeting of the council, and
that all deliberations of the council and or any of its committees that resulted in such formal action

R-20-2023 Page 1 of 2



were in meetings open to the public, in compliance with Section 121 of the Ohio Revised Code, and
further pursuant to Ohio General Assembly 133 — House Bill 197 effective March 27, 2020.

Section 5. Pursuant to Article 6.07(A) of the New Albany Chartet, this resolution shall take effect
upon adoption.

CERTIFIED AS ADOPTED this ‘/ day of April, 2023.

Attest:

= VAN~

Sloan T. Sp'xldjﬂg ]enmfer H. Mason
Mayor Clerk of Council

Approved as to form: Legislation dates:

Prepared: 03/24/2023

Revised: 03/30/2023 — Exhibit A
/2 CC/—" Introduced: 04/04/2023

Adopted: 04/0-1‘/2-093

e 'anllin Albrecht
Law Director

Effective: Oq'/ 04/ 5053

R-20-2023
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EXHIBIT A - R-20-2023

“FIELDHOUSE”
GROUND LEASE

LANDLORD:

CITY OF NEW ALBANY, OHIO
P.O.Box 188 .~
99 W. MairStreet
New Albaﬁgggfi@hib 43054

NEW ALBANY PLAIN LOCAL JOINT PARKS DISTRICT
7860 Bevelhymer Road
- New Albany, Ohio 43054

PREMISES:

Approximately 30+/- Ac‘tes_‘on Parce‘la#\Z_ZVO'-O(‘)\i 355 with Frontage on Bevehlymer Road
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GROUND LEASE

THIS GROUND LEASE (this “Lease”), is made this __ day of April, 2023, (the
Commencement Date”) by and between the City of New Albany, Ohio (hereinafter referred to as
“Landlord” or “City”), an Ohio municipal corporation, with offices at 99 W. Main Street, New
Albany Ohio 43054 and the New Albany Plain Local Joint Parks District (hereinafter referred
to as “Tennant” or “JPD”), with offices at 7860 Bevelhymer Road, New Albany Ohio 43054.

WITNESSETH:

WHEREAS, Landlord is the fee owner of a certain tract of real property containing approximately
thirty (30) acres on Bevelhymer Road across from Bevelhymer Park and identified as Parcel ID #
220-001355, (hereinafter referred to as “the Premises™) on which the JPD wishes to construct a
“Fieldhouse” and associated facilities (hereinafter referred to “Fieldhouse”) which real property is
more particularly described and depicted on Exhlblt “A”, attached hereto- and made a part hereof;
and .

WHEREAS, Tenant desires to lease the Premlses from Landlord on which Tenant and/or its
agents and assigns will construct and } rnamtam (the Fleldhouse and

WHEREAS, Tenant shall further be responsnble fnr he capltal 1mprovements operation and
periodic mamtenance of the Fleldhouse, andf )

WHEREAS, Landlord\wlshes to faoﬂltate the cenistruction of fhe Fieldhouse for the benefit of the

community through sald”Ground L/eaSe, and

1s the ovgner of théﬂPre,rmses and is authorized to execute this “Ground
LeaseX lursuant to Res lutlon NS and R

WHEREA§*» Tenant is authomzed to ex“ecute this Ground Lease pursuant to Resolution ;
“\ \ .
NOW, THERE @ E, for good :ﬁa_nd valuable consideration, the receipt and sufficiency of which
are hereby acknowle gbd, the patties agree to the foregoing and as follows:

\'{\ N, JLAn .

\“‘:‘ ’/ B -
SECTION 1. PREMISES ~
Tenant shall be responsible for designing, constructing and making the necessary capital
improvements of the Fieldhouse on the Premises (hereinafter “the Improvements” as defined in

Sections 4(a) and 4(b), herein) and Landlord does hereby lease unto Tenant, and Tenant hereby
leases from Landlord, the Premises pursuant to the following terms.

Landlord expressly authorizes Tenant to enter the Premises for the purpose of designing,
constructing and maintaining the Improvements.
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SECTION 2. TERM

The initial term of this lease shall be for forty (40) years from the Commencement Date. The term
will be consummated upon Landlord’s receipt of compensation in the amount of two hundred
dollars ($200.00) upon the effective date of this Lease.

It is expressly recognized that Tenant’s design, construction and annual capital improvement costs
associated with the maintenance of the Improvements on the Premises serve as additional
consideration.

SECTION 3. RENEWAL OPTIONS

Provided Tenant has not substantially defaulted on any of the terms, provisions, or conditions to
be performed by Tenant under this Lease, and unless Landlord proyides Tenant with notice of non-
renewal at least twelve (12) months prior to the expiration of the initial term, or any renewal terms,
the terms of this lease shall renew 1nd1v1dually for successive ten (10)\year terms, upon the same
covenants and agreements as set forth herein. = .

SECTION 4. CONSTRUCTION OFAMPROVEMENTS o 3

(a) Plans and Spe01ﬁcaud\fls\Tenant, its agents and/or assigns shall develop, or cause
to be developed at its sole cost and expense, the Fleldhouse (collectively, the “Improvements”) on
the Premises, all in accordance with the plans, specxﬁcatmns and a construction/phasing schedule
(the “Plans”) approved: by Landlord in adva‘nce of construction. Construction of the Improvements
may occur in phases\as set forthi4 4n the constructlon/phasmg schedule. Re-approval of plans and
specifications for subsgguent phaées, is not rqu‘rred unless Tenant desires to propose material
modifications to an approved phase and/or make additional improvements. Any such proposed
material modifications to the’ ans-approved by Laj ndlord, and/or proposed future improvements,
shall be subject to the pnor wntten appro\al 'of Lan lord.

Tenant shall provide Landlord w1th the Plans for review and approval in a form reasonably
acceptable to Landlord at least thirty (3 0) 1days in advance of the proposed construction start.
Landlord agrees to review expeditiously the Plans and any subsequent proposed changes thereto
upon receipt of the same from Tenant, and Landlord shall not unreasonably withhold approval of
the Plans or changes, provided that such Plans are consistent with Landlord’s design, planning
standards and philosophy. Plans and specifications for the construction of the Fieldhouse shall be
provided to the City for approval which shall not be unreasonably withheld. In reviewing the
plans and specifications, the City shall confirm the Fieldhouse does not interfere with its
intended uses for the property, or unduly endanger the public. Landlord reserves the absolute
right to terminate this Lease if the Improvements are not developed according to the Plans.

(b)  Upon delivery of the Premises to Tenant, Tenant shall commence preparing the
Plans for the Improvements, seek approval therefore from both from the Landlord and, if mandated
by existing covenants and restrictions contained in the chain of title, any appropriate board, or
commission. Following receipt of all necessary approvals, Tenant shall diligently and reasonably
pursue constructing the Improvements, and shall supply such monies and perform such duties as
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may be necessary to complete the construction of the Improvements pursuant to and in accordance
with the approved Plans. Tenant shall construct the Improvements, and any alterations thereto, in
a good and workmanlike manner, in full compliance with all construction, use, building, zoning,
health, environmental, and other similar requirements of any governmental entity having
jurisdiction.

All such work shall be performed lien free by Tenant. In the event a mechanics’ lien is filed against
the Premises, Tenant shall discharge or bond off same within thirty (30) days from the filing
thereof. If Tenant fails to discharge said lien, Landlord may bond off or pay same without inquiring
into the validity or merits of such lien, and all sums so advanced shall be paid on demand by
Tenant. i

SECTION 5. USE AND OCCUPANCY vl ‘ir\;‘ "

During the term of this Lease, the Premises §h"ilvbe used for publlc Jpurpose and enjoyment,
including but not limited to recreational actn( 1€5s;
appropriate by Tennant.

Tenant shall keep the Facility in. good repair and be’responsible for \tl\fé@ngoing regular
maintenance of the Fieldhouse at no expense to the Own '
In the event Landlord believes it is necessary for Tenant to>make a capital improvement to the
Fieldhouse in order to maintain its appearance, function or structural integrity, it shall notify
Tenant of the request as outlined in Section 7 below. Upon the r‘equest of Landlord, the parties
agree to meet in order to discuss the proposed capltal improvement.

Tenant shall at all times conduct 1ts operatlons on the Premises in a lawful manner. Further, Tenant
shall comply with all laws, rules, orders, ordinances, directions, regulations, and requirements of
all governmental authorities, riow in force or. Wthh may hereafter be in force, which shall impose
any duty upon Tenant with respect to the use; occupancy, or construction and alteration of the
Premises. Tenant shall comply with all requirements of the Americans with Disabilities Act, and
shall be solely responsible for all alterations to the Premises in connection therewith.

Tenant shall not suffer or permit the Premises, or any portion thereof, to be used by the public
without restriction, or in such manner as might tend to impair or otherwise cloud or encumber
Landlord’s title to the Premises, or any portion thereof, or to be used in such manner as may
provide a basis for a claim or claims of prescription, adverse usage, or possession by the public or
others, as such, or of an implied dedication of the Premises, or any portion thereof.

SECTION 6. NUISANCES

Tenant shall not perform any acts or carry on any practice that may injure the Premises, or be a
nuisance or menace to the neighbors or the public.



During its day-to-day operations, Landlord shall not perform any acts, carry on any practice or
permit the performance of any act that may injure the Fieldhouse, or be a nuisance or menace to
the neighbors or the public.

SECTION 7. ALTERATIONS

Tenant, at its option, may make alterations, repairs and/or additions to the Improvements as may
be necessary for it to meet its obligations pursuant to this Lease. Tenant shall not make any
structural alterations or additions to the Improvements without obtaining the prior written consent
of Landlord, which consent shall not be unreasonably withheld by the Landlord provided that such
Plans are consistent with Landlord’s design, planning standards and philosophy; provided,
however, Landlord agrees not to withhold its consent and approval of such additions depicted as
“future additions” on the conceptual drawings, attached hereto as Exhibit B and incorporated
herein by reference, if proposed by Tenant.

When seeking the consent of Landlord, Tenant shall submit a written request and the Plans and
Spe01ﬁcat10ns for such alterations or additions to the Improvements to Land]ord for its approval
prior to the commencement of such work. :

Pl
A‘ LT

All such work shall be performed hen € by Tenant. In the event a mechanics’ lien is filed against
the Premises, Tenant shall dlscharge\@ bond off same within thirty (30) days from the ﬁhng
thereof. If Tenant fails to discharge sa1d hen Landlord may bond off or pay same after inquiring
into the validity or ments of such lien, and all sums 50 advanced shall be paid on demand by
Tenant. L h

Notw1thstand1ng anythmg in th1s l’.jease to the contl_'ary, Tenant shall have the nght subject to full

\ -
\‘\

Tenant shall be\responmble ax\d ‘pay for all public utility services rendered or furnished to the
Premlses dunng tﬁe"‘- rm hereof; Includmg, but not hmlted to, heat, water, gas, electnc telephone

SECTION 9. PERSONAL PROPERTY

Tenant further agrees that all personal property, goods, and equipment of every kind or description
that may at any time be in or on the Premises shall be at Tenant’s sole risk, or at the risk of those
claiming under Tenant, and that Landlord shall not be liable for any damage to said property or
loss suffered by the use of the Premises, unless caused by the actions and/or omissions of Landlord,
or its agents.



SECTION 10. SUBLEASE OR ASSIGNMENT

Tenant further covenants and agrees not to assign or sublet the Premises or any part of same unless
approved by Landlord in writing.

SECTION 11. CONDEMNATION

Notwithstanding the foregoing, if, during the term of this Lease, there shall be taking or condemned
for any public or quasi-public use under any governmental law, ordinance, or regulation or by right
of eminent domain or by private purchase in lieu thereof (“Taking”) of the entire Premises or any
part thereof, the rights and obligations of Landlord and Tenant with respect to any condemnation
award or consideration for any such transfer (such award or consideration being herein called
“Condemnation Award”) pursuant thereto and with respect to- the Premlses shall be as hereinafter
set forth:

(a) In the event of a Taking of the entire Premises or so much ‘of the Premises that, in the
opinion of Tenant, it is not feasible to continue possession and operation of the remaining
Premises, this Lease shall terminate twenty (20) days after notice from Tenant to Landlord of such
election to terminate, and Tenant shall, upon Landlord’s request, if made w1th1n thirty (30) days
after such notice of termination, demol all buildings on any part of the Premises not subject to
the Taking, and Tenant shall grade the.v- Premises. to such condition as is reasonably acceptable to
Landlord. The Condemnation Award atmbute‘& 10 the Premlses shall be divided and paid as
follows: < ,

/.‘

® h

assummg ' that there were no 1mprovements

lmprovements installed by the Landlord prior to

or dunng the lease term, andany matching funding paid by or on behalf of
- the Landlord related to, a grants and if there is more Condemnation Award,

(ii) NeXt,‘ if addltlonal funds remain after the payment set forth in Paragraph 11
(a) (i) (herein), to Tenant in the amount of reasonable cost incurred by tenant
for improvements made during the lease term,

(iii):' Fmally, any balance to the Tenant.

(b)  In the event of a Taking of a part of the Premises and Landlord or Tenant does not give
notice as provided for in paragraph (a) above that it is not economically feasible to continue the
same use or uses, this Lease shall continue. The Condemnation Award attributed to the Premises
shall be allocated and paid in the following sequence:

(i) First, to Landlord in an amount equal to the fair market value of the land
only taken as of the date of Taking, assuming that there were no
improvements thereon, and if there is more Condemnation Award;



(i)  Next, to Tenant in the amount of reasonable cost incurred by tenant for
improvements made during the lease term; and if there is more
Condemnation Award;

(iii)  Finally, the balance to Tenant.

(c) Notice of Condemnation. The party receiving any notice of the kinds specified above shall
promptly give the other party notice of the receipt, contents, and date of the notice received.
Landlord shall have full right and authority to conduct, or to direct the conduct of any such
condemnation or settlement proceeding and to settle the samé .on terms acceptable to Landlord.

SECTION 12. FIRE AND CASUALTY INSURANCE

,/
(@)  Tenant, or its agents or assigns per Sectio "10' {(herein), shall at all times during the term of
this Lease carry fire, casualty, and extended co¥ ge insurance on the ‘Improvements in an amount
equal to the full replacement cost thereof. ord shall be under no\obhgatlon to maintain
insurance on any improvements on the Land. (™ &

S,

(b)  Ifthe Premises shall be damaged destroyed, or éred untenantable, i in whole or in part,
by or as the result or consequence of: ﬁre or other casualty, during the term hereof, Tenant shall
repair and restore all such items that are required to be msured by Tenant hereunder to a good
tenantable condition w1th reasonable dlspatch \ ,\ :
. o

(c) In the event:the Premlses, because of such damage or destruction, are not repaired and
restored to a tenantable condition with reasonable dispatch within one hundred eighty (180) days
from the date of such damage or destructlon or such additional time penod as may be reasonably
required, provided that Ténanit exermses “due dlhgence in commencing and completing such
restoration or repair, Landlord. -may, at its option but without any obligation to do so, either (i)
terminate this Lease within sixty (60) days following such one hundred eighty (180) day period
but prior.to the repair and restoration. of same by giving prior written notice to Tenant and
thereupon Landlord and Tenant shall be released from all future liabilities and obligations under
this Lease. :

SECTION 13, TENANT’S REPAIRS

(@  Tenant shall maintain, repair, and replace (hereinafter collectively referred to in the noun
and verb form as “repair”), at Tenant’s expense, all and every part of the Premises that are required
to be insured hereunder to keep same in good order, condition, and repair.

If Tenant fails to repair and maintain the Premises as required herein, Landlord may demand in
writing that Tenant undertake and complete such repairs and maintenance within thirty (30) days
from Landlord’s notice to Tenant, unless such repairs and/or maintenance constitute an emergency,
in which case such repairs and/or maintenance shall be undertaken and completed immediately.



(b)  Tenant shall pay promptly when due the entire cost of repair in the Premises undertaken
by Tenant so that the Premises shall at all times be free of liens for labor and materials arising from
such work; to procure all necessary permits before undertaking such work; to do all of such work
in a good and workmanlike manner, employing materials of good quality; to comply with all
governmental requirements.

SECTION 14. COVENANT OF TITLE AND PEACEFUL POSSESSION

Subject to easements, conditions, covenants, restrictions, and reservations of record, zoning
ordinances and legal highways, Landlord has good and marketable title to the Premises in fee
simple and the right to make this Lease for the term aforesaid. Landlord shall put Tenant into
complete possession of the Land in accordance with the provisions hereof, and if Tenant shall
perform all the covenants and provisions of this Lease to be performed by Tenant, Tenant shall,
during the term hereby demised, freely, peaceably, and quietly enjoy and occupy the full
possession of the Premises free from actions by or through Landlord, subject, however, to
Landlord’s right to use the Premises set forth herem and to the other terms and conditions of this
Lease. '

SECTION 15. INSURANCE

N ;
(a) Casualty Insurance. Tenant sh am‘y’such insurance against loss of its property in, on, or
about the Premises by fire and such othermsks asare covered by all risk and extended coverage
property insurance or other hazards as Tenant deéms necessary. As the following relates to this
Section 15 (herein), Landlord 'shall not be‘*hable forany: damage to Tenant’s property in, on, or
about the Premises caused by ﬁre or other insurable hazards.regardless of the nature or cause of
such fire or other casuglty, unless caused by Landlord’s negligence. Tenant expressly releases
Landlord of and from all*habﬂlty for any such damage Tenant and Landlord agree that insurance

pohcy or pollci“’;zg_hhall 1nclude a mutual walver bf ubrogatlon” recognizing this release from

o

g O N o

(b) Plibhc L1ab111ty Insurance Tenant and/or its successors and assigns set forth in Section 10
(herein) agre,q 5:t0 procure and imaintain: dunng the demised term a policy or policies of liability
insurance, with blanket contractual coverage, written by a responsible insurance company or
companies (which; ‘may be wntten to include the Premises in conjunction with other premises
owned or operated by Tenant) msunng Tenant against any and all losses, claims, demands, or
actions for injury to or death of any one or more persons, including volunteers working under the
direction of Tenant or Landjord or their respective agents or employees, and for damage to property
in any one occurrence in the Premises to the limit of not less than $3,000,000 and $5,000,000
general aggregate policy limit arising from Tenant’s conduct and operation of the Premises,
$500,000.00 limit for fire and legal liability, and $1,000,000.00 limit for completed operations.
Tenant shall furnish to Landlord certificates evidencing the continuous existence of such insurance
coverage, which must also name Landlord as an additional insured. All insurance companies must
be licensed to do business in the State of Ohio_and have an “A” rating or better. Certificates of
insurance will be provided at the time this Lease is executed and twenty (20) days prior to
expiration of the policy. Certificates of insurance are to specify notification to Landlord of



cancellation or termination of policy not less than ten (10) days prior to cancellation or termination.

(c) Miscellaneous Insurance. Tenant agrees to provide and keep in force at all times workers
compensation insurance complying with the law of the State of Ohio, including coverage of
volunteers, even if such coverage is voluntary under the laws of the State of Ohio. Tenant agrees
to provide a certificate as evidence of proof of workers’ compensation coverage.

With respect to any alterations or improvements by Tenant, Tenant shall maintain
contingent liability and builder’s risk coverage naming Landlord as an additional named insured.
If Tenant hires contractors to do any improvements on the Premises, each contractor must provide
proof of workers’ compensation coverage on its employees ard agents to Landlord.

SECTION 16. REAL ESTATE TAXES

In the event the Premises is no longer exempt from real estate taxes as a_direct result of the actions
of the Tenant, then Tenant shall pay any real estate taxes imposed upori the Premises during the
term of this Lease, including any extensions or renewals thereof unless said tax is the direct result
of a Landlord Event or the actions of Landlord ' N
For the purpose of this Lease, the term “real estate taxes” shall include any special and general
assessments, water and sewer rents, and. other governmental impositions imposed upon or against
the Premises of every kind and nature whatsoever, extraordinary as well as ordinary, foreseen and
unforeseen, and each and every installment thereof; which shall or may during the lease term be
levied, assessed, or imposed upon or against such Premises and of all expenses, including
reasonable attorney fees, administrative heanng and court costs incurred in contesting or
negotiating the amount, assessmenf or. rate of any such real estate taxes, minus any refund received
by Land]ord .

The real estate taxes for any lease year shall be the real estate taxes for the tax year terminating
during said lease year. If any lease year shall be greater than or less than twelve (12) months, or if
the real estate tax year shall be changed, an appropriate adjustment shall be made. If there shall be
more than one. taxing authority, the real estate taxes for any period shall be the sum of the real
estate taxes for said period attributable to each taxing authority. If, upon the assessment day for
real estate taxes for any tax year fully or partly included within the term of this Lease, a portion of
such assessment shall be attributable to buildings in the process of construction, a fair and
reasonable adjustment shall be made to carry out the intent of this section.

Tenant shall pay real estate taxes no later than the due date or, if the tax bill is delivered to Landlord
by the taxing authority, thirty (30) days after receipt of a copy of the tax bill from Landlord.

Tenant shall be responsible for applying for and obtaining any available exemptions from real
estate taxes, and Landlord shall cooperate with Tenant to obtain the same.
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SECTION 17. SURRENDER

Except as otherwise set forth herein, tenant covenants and agrees to deliver up and surrender to
Landlord the physical possession of the Premises upon the expiration of this Lease or its
termination as herein provided that any and all improvements constructed by or on behalf of the
Tenant after the Commencement Date shall be usable and in good order and repair as of the date
of surrender.

Alternatively, at Landlord’s sole and exclusive option, Tenant will cause the Improvements to be
properly demolished and the Premises returned, as nearly as-possible, to the condition which
existed on the Commencement Date. In the event such requested demolition is not commenced in
a reasonable time, Landlord may undertake such demolltlon subject to reimbursement of such
demolition costs by the Tenant. ¢ N

SECTION 18. HOLDING OVER

Any holding over after the expiration or termi aa.on of this Lease by Teﬁant shall be from day to
day on the same terms and conditions at Landlord*s option; 2 and no act or statement whatsoever on
the part of Landlord or his/her duly authorized agen}‘l’ b '_ence ofa wnttevﬁfcbntract signed by
Landlord shall be construed as an extensmn of the term\6as :

SECTION 19. NOTICE R <

Whenever under this Lease provisions are: made for notice of any»kmd to Landlord, it shall be
deemed sufficient ndtice and sufficient service thereof if such notice to Landlord is in writing,
addressed to Landlord.at 99 W. Main Street, P,O. Box 188, New Albany, OH 43054, Attention:
City Manager, and depos1ted in the United States mail by certified mail, return receipt requested,
with postage prepald or Federal Bxpress Express Mail, or such other nationally recognized
expedited mail service as normally results in. overnight delivery. Notice to Tenant shall be sent in
like manner to; with a copy to 7860 Bevelhynier Road, New Albany, Ohio, Attention: Director.
All notices shall be effective upon recelpt or refusal of receipt. Either party may change the place
for service of notlce by wntten notice to the other party.

SECTION 20. DEEAULT

(a) Elemehts'of Default. The occurrence of any one or more of the following events
shall constitute a substantial default of this Lease by Tenant:

@) Tenant fails to maintain at all times all insurance required hereunder to be
maintained.

(ii)  Tenant fails to perform or observe any other term, condition, covenant, or
obligation required to be performed or observed by it under this Lease for a
period of ninety (90) days after notice thereof from Landlord, unless stated
otherwise in this Lease.
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(i)

(iv)

)

Tenant refuses to take possession of the Premises at the delivery of
possession date, vacates or abandons the Premises, or substantially ceases
to carry on its reasonable community related activities on the Premises.

A trustee or receiver is appointed to take possession of substantially all of
Tenant’s assets in, on, or about the Premises, or of Tenant’s interest in this
Lease (and Tenant does not regain possession within sixty (60) days after
such appointment); Tenant makes an assignment for the benefit of creditors;
or substantially all of Tenant’s assets in, on, or about the Premises or
Tenant’s interest in this Lease are attached or levied upon under execution
(and Tenant does not discharge the s/ar'ne within sixty (60) days thereafter).

A petition in bankruptcy, insolvency, or for reorganization or arrangement
is filed by or against Tenant or any guarantor of Tenant’s obligations under
this Lease pursuant to any federal or state statute, and, with respect to any
such petition filed against it, Tenant fails to secure a stay or discharge
thereof within sixty (60) days after the ﬁhng of the. same

(b)  Remedies. Upon theaoccurrence of any event of substantlal default after any

applicable grace or cure period, Lan%

more of which may be exercised w1thout further notlce to or demand upon Tenant:

(@)

(iii)

¢ v_expenses 'that Landlord. ,{na;

Landlord may r e-enter the Prermses and cure any substantial default of
Tenant, in which evept Tenant shall relmburse Landlord for any cost and

“ne‘ther Tenant nor any person clalmmg under or through Tenant sha]l
thereaﬁer be~ entltled to possession of the Premises (including the
Improvements théreon), and Tenant shall immediately thereafter surrender
the Pr e ises (including the Improvements thereon) to Landlord; and (b)
Landl:::ilinay re-enter the Premises (including the Improvements thereon)

' .and dispese Tenant or any other occupants of the Premises (including the

rovéments thereon) by force, summary proceedings, ejectment or
otlferwise, and may remove their effects, without prejudice to any other
remeay that Landlord may have for possession or otherwise in law or at
equity. Tenant shall remain liable for payment of all charges and costs
imposed on Tenant herein, in the amounts, at the times, and upon the
conditions as herein provided.

Upon termination of this Lease pursuant to this Section 20 (herein),

Landlord may recover possession of the Premises (including the
Improvements thereon) under and by virtue of the provisions of the laws of
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the State of Ohio, or by such other proceedings, including re-entry and
possession, as may be applicable.

(iv)  Inthe event of a breach by either party of any of the covenants or provisions
hereof, Landlord shall have the right of injunction and the right to invoke
any remedy allowed at law or in equity as if re-entry, summary proceedings,
and other remedies were not provided for herein. Mention in this Lease of
any particular remedy shall not preclude either party from any other remedy,
in law or in equity.

(v)  Inthe event the Tennant is unable to financially operate the Fieldhouse and
is therefore in breach or default, Landlord reserves the right to take over
possession and operations of the_iFielthuse.

e

(c)  Additional Remedies and Waivers;’
set forth herein shall be in addx% '
provided by law and all such ri
inaction by Landlord or Tenant sh
of default shall be effectlve unless it 1
default. .

SECTION 21. WAIVER OF SUBROGATION

Landlord and Tenant, and all parties clalmmg under each of them:\mutually release and discharge
each other from all claims and liabilities arising from or caused by any casualty or hazard covered
or required hereunder to be covered in whole or in part by insurance coverage maintained or
required to be maintained by the terms of this Lease on the Premises or in connection with activities
conducted with the Premises, and waive any nght of subrogation that might otherwise exist in or
accrue to any person on account thereof. All pollcles of insurance maintained or required to be
mamtamed by the parties hereunder shall contain waiver of subrogation provisions so long as the
same are available.

SECTION 22. ‘LIABILITY OFLANDLORD: EXCULPATION

Except with respect to any darnages resulting from the negligent, reckless, or willful misconduct
of Landlord, its agents; or employees, or a breach of this Lease by Landlord, Landlord shall not be
liable to Tenant, its Board, agents, employees, or users for any damages, losses, compensation,
accidents, or claims whatsoever. Not inconsistent with the terms herein, it is expressly understood
and agreed that nothing in this Lease contained shall be construed as creating any liability
whatsoever against Landlord personally, and in particular without limiting the generality of the
foregoing, there shall be no personal liability to pay any indebtedness accruing hereunder or to
perform any covenant, either express or implied, herein contained, or to keep, preserve, or
sequester any property of Landlord, and that all personal liability of Landlord, to the extent
permitted by law, of every sort, if any, is hereby expressly waived by Tenant, and by every person
now or hereafter claiming any right or security hereunder; and that so far as the parties hereto are
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concerned, the owner of any indebtedness or liability accruing hereunder shall look solely to the
Premises for the payment thereof.

SECTION 23. RIGHTS CUMULATIVE

Unless expressly provided to the contrary in this Lease, each and every one of the rights, remedies,
and benefits provided by this Lease shall be cumulative and shall not be exclusive of any other of
such rights, remedies, and benefits or of any other rights, remedies, and benefits allowed by law.

SECTION 24. MITIGATION OF DAMAGES g

o x
Notwithstanding any of the terms and provisions herem cont”’ ined to the contrary, Landlord and
Tenant shall each have the duty and obligation to mltgtgate in gvery reasonable manner, any and
all damages that may or shall be caused or sufferedfby virtue of ‘defaults under or violation of any
of the terms and provisions of this Lease comm1tt 2d by the other. “\;_1,2,"_ .

L N

SECTION 25. ENTIRE AGREEMENT AND' 'INT PREPARATION Ry

This Lease shall constitute the entire agreement of the aak_ hereto all pnor}‘gr.eements between
the parties, whether written or oral @re merged herein\and:shall be of no force and effect. This
Lease cannot be changed, modified, or discharged orally\but only by an agreement in writing
signed by the party against whom enforcement of the change, mq ification, or discharge is sought.
This Lease has been negotlated by and between the parties and:shall be deemed to be jointly

NgE

prepared. ‘ - h

SECTION 26. BIND‘ING UPONSUCCESSORS
The covenants, condmons, and agreements made and entered into by the parties hereto
shall be binding upon and inure, to the benefit of their respective successor and assigns.

SECTION 27. HAZARDOUS SUBSTANCES

During the term of this Lease, Tenant shall not suffer, allow, permit, or cause the generation,
accumulation, storage, possess1on release, or threat of release of any hazardous substance or toxic
material, as those térms are used in the Comprehensive Environmental Response Compensation
and Liability Act of 1980, as amended, and any regulations promulgated thereunder, or any other
present or future federal, state, or local laws, ordinances, rules, and regulations. Tenant shall
indemnify and hold Landlord harmless, up to the maximum coverage amount of Tenant’s
insurance policies, from any and all liabilities, penalties, demands, actions, costs and expenses
(including without limitation reasonable attorney fees), remediation and response costs incurred
or suffered by Landlord directly or indirectly arising due to the breach of Tenant’s obligations set
forth in this Section. Such indemnification shall survive expiration or earlier termination of this
Lease. At the expiration or sooner termination hereof, Tenant shall return the Land to Landlord in
substantially the same condition as existed on the Commencement Date free of any hazardous
substances in, on, or from the Premises.
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Prior to any renovation or demolition activities containing any asbestos-containing materials or
asbestos-containing building materials, as defined by federal, state, or local laws, ordinances, rules,
and regulations, which are the responsibility of Tenant hereunder, or in connection with any
renovation or demolition by Tenant, Tenant shall notify Landlord at least thirty (30) days prior to
commencing such renovation or demolition. Such notification shall include the scope of work to
be performed and the schedule of the renovation or demolition. Tenant shall be responsible for
compliance with all applicable asbestos and environmental regulations for its own employees and
any other persons under their control or direction, including but not limited to employee training.

SECTION 28. FORCE MAJEURE

If either party hereto shall be delayed or hindered in or. prevented from the performance of any
obligation required hereunder by reason of strikes, lock-outs, labor troubles, inability to procure
materials, failure of power, restrictive governmental laws or regulations, riots, insurrection, war,
military or usurped power, sabotage, unusually severe weather, fire or other casualty, or other
reason (but excluding inadequacy of insurance proceeds, financial inability, or the lack of suitable
financing) of a like nature beyond the reasonable control of the party delayed in performing its
obligations under this Lease, the time for performance of such obligation shall be extended for the
period of the delay.

SECTION 29. HEADINGS \ :

The headings are inserted only as a matte‘r of convemence and for reference and in no way define,
limit, or describe the scope ot 1ntent of thls\Lease P
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IN WITNESS WHEREOF, the parties hereto have executed this Lease the day and year first above
written.

Signed and acknowledged Landlord:
in the presence of:

CITY OF NEW ALBANY,
An Ohio Municipal Corporation
By:
Joseph F. Stefanov,
Print Name: City Manager
STATE OF OHIO

188,
COUNTY OF FRANKLIN

Approved as to Form:

Benjamin S. Albrecht, City Law Director

STATE OF OHIO
'SS.
COUNTY OF FRANKLIN
The foregoing instrument was acknowledged before me this day of ,
2023 by ; of the City of New Albany for

and on behalf of said City.

Notary Public
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Signed and acknowledged Tenant:

in the presence of:
NEW ALBANY PLAIN LOCAL JOINT PARKS

DISTRICT,
By:
David Wharton,
Print Name: Director
STATE OF OHIO
SS.

COUNTY OF FRANKLIN
The foregoing instrument was acknowledged before me this day of ,
2023 by , of'the New Albany-Plain Local

Joint Parks District, for and on behalf of said District.

Notary Public
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